Barbani Duarte et al. v. Uruguay
ABSTRACT"

This case stems from the financial turmoil that shook the Argentinean
financial system from 1998 to 2002. When, in 2002, Argentinean au-
thorities limited access to bank deposits in Argentina, Argentineans,
who had a considerable share of deposits in banks in neighboring Uru-
guay, triggered a run on several banks in Uruguay. The ensuing chaos
was worsened by fraudulent actions by the management of some major
private banks, leading to the loss of deposits of thousands of victims.
Although Uruguayan authorities promptly set up in place bodies and
procedures to verify the claims and compensate victims, the process left
many without an effective remedy. Eventually, the Court found a viola-
tion of some parts of Article 8(1) (Right to a Hearing Within Reasona-
ble Time by a Competent and Independent Tribunal), and Article 25(1)
(Right of Recourse Before a Competent Court), in relation to Article
1(1), to the detriment of some of the victims, and no violation of Article
21 (Right to Property) or Article 24 (Right to Equal Protection) of the
American Convention.

I. FACTS
A. Chronology of Events
1967: The Central Bank of Uruguay (“Central Bank™) is established
with the authority to regulate and supervise financial and payment sys-
tems in the State.” The Central Bank acts as economic adviser, banker,

and financial representative to the State government.®

1967 — 2001: In the years leading up to December 2001, the Central
Bank appears to be profitable and growing.”
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December 2001: In Argentina, Economy Minister Domingo Cavallo
and President Fernando de la Rda sign a decree that prohibits the public
from withdrawing more than $150 per week from their bank accounts.’
In response to the bank freeze, known as “el corralito,”® Argentines
begin withdrawing their deposits from Uruguayan banks.’

At that time, the total deposits in the banking system amount to
83% of the gross domestic product (“GDP”) of the State, 90% of which
are foreign currency deposits.® Forty-seven percent of foreign currency
deposits belong to non-residents.® Approximately 35% of total bank de-
posits in the State belong to non-residents, most of whom are Argen-
tines.'® Bank deposits from Argentina amount to over $1 billion."

January 2002 — June 2002: The run on State banks continue, ultimately
triggering a financial crisis in the State."”” By July, 37.6% of total bank
deposits are withdrawn, and the Central Bank loses 79% of its interna-
tional reserves.”® As a result, three financial institutions, specifically
Banco de Montevideo, Banco La Caja Obrera, and Banco Comercial,
face liquidity issues and are forced to dissolve.**

Additionally, the Banco de Montevideo’s situation is worsened
from having to provide increasing financial support to the Trade &
Commerce Bank (“TCB”), which is also suffering from a severe out-
flow of funds.” The TCB is a bank with a license to conduct banking
activities granted by the Cayman Islands and is represented in the State
by TCB Mandatos S.A.*

At this time of the crisis, TCB maintains an office in Montevideo,
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the State’s largest city and capital.'” Though TCB is authorized to offer
technical assistance and advisory services to its clients, it cannot partic-
ipate in financial exchanges or receipt of funds from third parties.” TCB
also shares a building with the Banco de Montevideo.” The Banco de
Montevideo, along with the Banco La Caja Obrera, belongs to the Ve-
lox Group.”® The majority shareholder of the Velox Group is the Peirano
Family.”

Funds are being transferred to TCB in three ways: (1) by means of
TCB Mandatos; 2) by the opening of an account by a client through the
Banco de Montevideo, acting as an intermediary and charging for the
transfer on behalf of the client; or 3) by making a deposit at TCB
through the Banco de Montevideo for shares in certificates of deposit
issued by TCB, which remained in TCB’s custody.” The sale of shares
in certificates of deposits by the Banco de Montevideo on behalf of
TCB, as well as the formation of deposits by the Banco de Montevideo
in TCB, conform with existing law at the time because, while the two
institutions are related, they have no common directors.” Sale of certifi-
cates of deposits issued by other financial institutions, including the
Central Bank, is and continues to be standard practice in the State.”*

Frequently, the Banco de Montevideo offers certificates of depos-
its and shares that allow clients to withdraw their funds any time before
maturity.” Yet on February 25, 2002, Mr. Marcelo Guadalupe, General
Manager of the Banco de Montevideo, instructs bank officials to auto-
matically renew deposits and shares, including certificates of deposit at
TCB, unless a client communicates directly with the Banco de Monte-
video that he or she does not wish to renew.”® Furthermore, advances on
matured deposits and shares are prohibited without exception given the
worsening state of the financial system.”’

Also in February 2002, the Central Bank requests “intensive su-
pervision” of the Banco de Montevideo and issues a series of instruc-
tions to the Banco de Montevideo to improve its deteriorating situa-
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tion.”®

Without approval or apparent supervision of the Central Bank,
TCB receives deposits and falsifies the consent of depositors through
Banco de Montevideo.”® TCB and the Banco de Montevideo employ
manipulative techniques, such as using the same logo in order to falsify
depositors’ consent.*® Additionally, customers are being deceived into
believing that their deposits are going into the Banco de Montevideo
and are unaware that their funds are actually being transferred to off-
shore accounts.*

June 9, 2002: Due to the failure of the Banco do Montevideo to comply
with the Central Bank’s instructions, the consequent increasing risk as-
sumed by the Central Bank with respect to its affiliates, and the deterio-
ration of the financial situation, the Central Bank appoints an overseer
at the Banco de Montevideo.*” The overseer has the highest authority to
veto any transaction at the bank.* The Central Bank similarly appoints
an overseer at the Banco La Caja Obrera.*

June 21, 2002: The Banco de Montevideo has been paying off TCB’s
obligations with those who had acquired the shares in deposits, essen-
tially granting this institution a credit.*® The Central Bank intervenes in
the administration of the Banco de Montevideo and the Banco La Caja
Obrera without terminating their activities.** Once authorities intervene,
the Banco de Montevideo ceases providing financial resources to TCB
for certificates of deposit that have not reached maturity.*’

June 24, 2002: Approximately 1,200 Banco de Montevideo depositors
in Uruguay, Argentina, and Paraguay realize their savings have been
transferred offshore.*
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July 5, 2002: The High Court of the Cayman Islands liquidates TCB. At
the time of liquidation, the Banco de Montevideo controls $97 million
in loans corresponding to its clients with respect to TCB.* Before the
intervention, there had been no reported complaints by clients of TCB
or any other Velox or Peirano Group companies, such as Velox Invest-
ment Company (“VIC”).*

July 30, 2002: The Central Bank suspends all activities of the Banco de
Montevideo and the Banco la Caja Obrera for sixty days.* The suspen-
sion is extended until December 2002.%

August 2, 2002: The financial crisis sparks riots breaking out in Monte-
video.*” Shops are looted and up to twenty people are arrested.* Thou-
sands join in a general strike to prevent another shutdown of the banks.*

August 8, 2002: State courts bring criminal actions against Mr. Jorge
Peirano Basso, Mr. José Peirano Basso, and Mr. Dante Peirano Basso,
board members of Banco de Montevideo and Banco la Caja Obrera.*

December 27, 2002: In an effort to mitigate the effects of the crisis on
the public, the State Parliament passes Law 17.613, titled the “Fortifica-
tion of the Financial System.” Law 17.613 establishes standards for
protecting and strengthening the financial system, which authorizes the
Central Bank to act as liquidator of the financial intermediation institu-
tions to protect the rights of their depositors and public interest.*
Article 31 of Law 17.613 establishes the Advisory Commission®
to evaluate the claims of customers of the Banco de Montevideo.” It
provides for how to handle the claims of the depositors whose funds

39. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, 1 73.

40. 1d.174

41. 1d. 1 68.

42. 1d.

43. Heather Stewart, Uruguay Riots Fuel Fear of Financial Meltdown, The Guardian,
http://www.theguardian.com/world/2002/aug/03/heatherstewart (last visited Nov. 1, 2014).

44, 1d.

45. 1d.

46. Barbani Duarte et al. v. Uruguay, Admissibility Report, Report No. 123/06, Inter-Am.
Comm’n H.R., Case No. 12.587, § 11 n.4 (Oct. 27, 2006).

47. 1d.18.

48. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, { 75.

49. 1d.§79.

50. Barbani Duarte et al. v. Uruguay, Admissibility Report, 8.



1608 Loy. L.A. Int’l & Comp. L. Rev. [Vol. 37:1603

have been transferred without their consent.” Petitioners must satisfy all
three requirements established by Law 17.613: (1) existence of a prior
deposit; (2) transfer to another institution; and (3) no consent from the
depositor.”” The Advisory Commission is comprised of three legal ex-
perts experienced in public law and banking and applies banking law as
substantive law, and administrative law as procedural law.” The Advi-
sory Commission examines a depositor’s claim and determines whether
a prior deposit existed and had been transferred to another institution
without consent of the depositor.> Depositors have the burden of prov-
ing they did not agree to transfer their funds offshore in order to recover
their money,” but also have the opportunity to present evidence and
witnesses.” If the Advisory Commission determines that a claim satis-
fies the requirements established by Law 17.613, it allows recovery of
depositor’s money.”” Depositors whose claims are denied have fifteen
days to appeal.”® The Advisory Commission reviews the appeals and ei-
ther ratifies or amends its prior determination.” The Advisory Commis-
sion then reports its decision to the Central Bank, which issues a final
ruling within thirty days.”

Customers of the Banco de Montevideo whose funds were trans-
ferred without their consent are required to submit claims with the Cen-
tral Bank before January 31, 2003.*

December 31, 2002: The Central Bank orders the liquidation of the
Banco de Montevideo and announces the establishment of the Bank
Capital Recovery Fund.® The Banco La Caja Obrera and the Banco
Comercial are also liquidated.”® Using healthy assets from the suspend-
ed or liquidated institutions, the Bank Capital Recovery Fund is admin-
istered by the Central Bank.* Assets remain in the Bank Capital Recov-
ery Fund until creditors establish their rights through valid certificates
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of deposits.*”

February 1, 2003: The Advisory Commission created by Article 31
goes into operation.” Initially established for a term of sixty days, the
Advisory Commission’s mandate is extended multiple times, ultimately
expiring around 2004.%

December 20, 2003 — December 29, 2005: The Board of Directors of
the Central Bank conducts its reviews of decisions by the Advisory
Commission.”

The Advisory Commission categorizes claimants as those who de-
posited or made direct contact with TCB, those who invested in mutual
funds through a separate legal entity called BM Funds SA, and those
who purchased shares in certificates of deposit in TCB.” The Advisory
Commission determines that claimants falling into the second category
do not meet the requirements of Law 17.613.” Most claimants fall into
the third category, having either voluntarily purchased shares in certifi-
cates of deposit, or acquired such shares without giving consent.”

To qualify as a “depositor” under the first requirement of Article
31, the individual must have had a savings, checking, fixed term, or
demand deposit account.” The Advisory Commission and the Central
Bank consider whether consent was obtained in several ways.” First,
signatures to General Conditions for Investment Management contracts
gave broad authorization to the Banco de Montevideo to administer ac-
counts and invest in securities issued by foreign institutions, releasing
the bank from liability for losses resulting from its administration.”
Consent is also found where customers specifically instructed the Banco
de Montevideo to purchase certificates of deposits and other products so
that their assets would not remain idle.” Clients also impliedly consent-
ed by failing to notice or to object to account statements, which indicat-
ed that transfers of deposits in TCB certificates of deposit were going
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through their accounts.” Lastly, consent is found due to the common
practice of managing these types of operations.”

Out of more than 1,426 claims, only twenty-two are declared ad-
missible by the Advisory Commission and are affirmed by the Central
Bank Board of Directors.” Three former officers and directors of the
Banco de Montevideo had submitted three of the approved claims,
whose deposits were made under similar circumstances as other deposi-
tors whose claims had been denied.” Five hundred and thirty-nine vic-
tims file claims with the Central Bank; each one of them is denied.”

Of the twenty-two approved claims, nineteen exhibit lack of con-
sent for reinvesting in TCB certificates of deposit; two indicate the Ban-
co de Montevideo had unilaterally changed its offered terms by not al-
lowing redemption or early withdrawal of funds which had not matured;
and one claim was lacking of consent altogether for the investment op-
eration.”

In reviewing claims, the Central Bank feels it is not competent to
nullify investment and other contractual agreements since examining
the defects in securing consent, the question of financial institution re-
sponsibility and the interrogation of witnesses, seem to be judicial func-
tions not granted to the Central Bank under Law 17.613.% For that rea-
son, the Advisory Commission and the Central Bank decide not to
analyze elements that could invalidate or modify customers’ consent.*

October 13, 2005: Prosecutor Eduardo Fernandez Dovat requests an in-
dictment from Judge Luis Charles against the Former Board of Direc-
tors of the Central Bank® for not adopting uniform guidelines for ap-
proving claims by depositors.*

November 7, 2005: In response to a criminal case filed by alleged vic-
tims against the Advisory Commission, the Court of First Instance de-
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termines that officials had acted within the scope of their powers and
according to existing law, and had not acted arbitrarily in reviewing
claims.®® The Court of Appeals upholds the dismissal issued by the
Court of First Instance on August 14, 2006.”

February 24, 2006: Article 309 of the State Constitution provides for
individuals to bring actions for nullification of an administrative act
causing injury before the Contentious-Administrative Tribunal (“the
Tribunal”).® In February 2006, approximately eighty actions are insti-
tuted before the Tribunal seeking annulment of denials by the Central
Bank.* The Tribunal holds that actions before it cannot proceed if there
is an administrative proceeding still in process.”

After exhausting the administrative process, claimants can seek
annulment of claims denied by the Central Bank Board of Directors be-
fore the Court of Administrative Disputes, an entity independent of the
judiciary.”

B. Other Relevant Facts
[None]
Il. PROCEDURAL HISTORY
A. Before the Commission
October 17, 2003: Ms. Alicia Barbani Duarte and Ms. Maria del Huerto
Breccia Farro submit petition P-997-03 to the Commission on their own

behalf and on behalf of 686 others.*

October 27, 2006: The Commission approves Report on Admissibility
No. 123/06.”

November 9, 2009: The Commission approves its Report on the Merits
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No. 107/09.** The Commission finds that the State violated Articles 8
(Right to a Fair Trial) and 25 (Right to Judicial Protection) of the Amer-
ican Convention in relation to Article 1(1) (Obligation to Respect
Rights).*® The Commission determines that the State should adopt spe-
cific measures of reparation and payment of costs and expenses.”

B. Before the Court

March 16, 2010: The Commission submits the case to the Court after
the State failed to adopt its recommendations.”’

1. Violations Alleged by Commission™

Article 8(1) (Right to a Hearing Within Reasonable Time by a Compe-
tent and Independent Tribunal)
Acrticle 25(1) (Right of Recourse Before a Competent Court)
all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American Convention

2. Violations Alleged by Representatives of the Victims®
Same Violations Alleged by Commission, plus:
Article 21 (Right to Property)
Acrticle 24 (Right to Equal Protection)

all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American Convention

94. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, { 1.
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I11. MERITS

A. Composition of the Court'®

Diego Garcia-Sayan, President

Manuel E. Ventura Robles, Vice-President
Margarette May Macaulay, Judge

Rhadys Abreu Blondet, Judge

Eduardo Vio Grossi, Judge

Pablo Saavedra Alessandri, Secretary
B. Decision on the Merits

October 13, 2011: The Court issues its Judgment on Merits, Repara-
tions and Costs.'”

The Court found by four votes to one that Uruguay had violated:'*

Article 8(1) (Right to a Hearing Within Reasonable Time by a
Competent and Independent Tribunal), in relation to Article 1(1) of the
American Convention, to the detriment of the 539 persons who filed a
petition under Article 31 of Law 17.613,'* because:

Under Article 31 of Law 17.613 the State created a special administra-
tive procedure to ascertain the rights of the “depositors” of the banks
that had to be liquidated due to the financial crisis, including the Banco
de Montevideo and the Banco La Caja Obrera, whose savings had been
transferred to other institutions without their consent.**

The Court found that when examining the requirements of Article 31,
the Central Bank reviewed exclusively the elements from which consent
could be inferred," but refused to examine the evidence that could in-

100. Judge Alberto Pérez Pérez did not take part in the proceeding because he is a Uruguayan
national. Id. n.1. Judge Leonardo Franco and Deputy Secretary, Emilia Segares Rodriguez could
not participate in the proceeding for reasons beyond their control. Id. n.2.

101. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs.
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103. 1d. 1280(1).

104. Id. 133.

105. Id.
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validate or impair consent.'® This resulted in the inadequate analysis of
the third requirement of Article 31, a finding of no consent,' which in-
fluenced the decision whether to accept the petitions of the alleged vic-
tims.'*

The Court indicated that because a finding of no consent was a crucial
requirement in order for a claimant to benefit from Article 31, it was vi-
tal that the Central Bank analyze the issue of consent fully.*” This
would require an analysis of not only the elements in which consent
could be found, such as a contract, but also encompassing the evidence
that could negate or impair consent, such as the deceptive measures
and the failure to provide complete information from the Banco de
Montevideo and the Banco La Caja Obrera.™

Based on the forgoing, the Court deemed that there was an incomplete
analysis of the merits regarding the petitions made by the 539 alleged
victims."* Thus, the Court found a violation of Article 8(1) (Right to a
Hearing Within Reasonable Time by a Competent and Independent Tri-
bunal).*?

Article 1(1) (Obligation to Respect Rights) and 8(1) (Right to a
Hearing Within Reasonable Time by a Competent and Independent Tri-
bunal) of the American Convention, to the detriment of Ms. Alicia Bar-
bani Duarte and Mr. Jorge Marenales,"™ because:

The petitioners, Ms. Alicia Barbani Duarte and Mr. Jorge Marenales,
argue that there was arbitrary and discriminatory treatment of their
claims by the Advisory Commission."** Article 8(1) (Right to a Hearing
Within Reasonable Time by a Competent and Independent Tribunal) of
the Convention stipulates that every person has the right to a fair trial
that is conducted in a timely, reasonable, competent, and impartial
manner.*> The Court noted that, Article 1(1)(Obligation to Respect

106. 1d. {141
107. 1d. 11 157-158.
108. Id.

109. 1d. 1 136.
110. 1d.

111. 1d. Y 142.
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Rights) requires that the State guarantee and respect, without discrimi-
nation, the rights iterated by the Convention.**®

According to the Court, there were twenty-two cases in which the peti-
tioners were able to prove the requirement of “absence of consent” re-
quired by Article 31 of Law 17,613."" The Court verified that in the
twenty-two approved cases, the Board of the Central Bank decided that
the petitioners were able to prove the absence of consent in three differ-
ent ways: (1) in one case, the petitioner proved that no consent was giv-
en; (2) in nineteen cases, the petitioners proved that, prior to the ma-
turity date, they had expressed their desire not to renew their share in
the certificate of deposit, and that the renewal was made against their
will; and (3) in two cases, the petitioners proved that their placements
were maintained despite, before maturity, their request for the with-
drawal or early buyback of their funds.**®

Thus, in determining whether Ms. Alicia Barbani Duarte and Mr. Jorge
Marenales’ claims were treated in an arbitrary or discriminatory man-
ner the Court had to determine whether their “absence of consent” was
similarly situated to any of the twenty-two approved cases, but nonethe-
less rejected.™*

Regarding Ms. Alicia Barbani Duarte, the Court found that she had ex-
pressed her desire to withdraw her money and to not renew her certifi-
cate before the maturity date.””® The Court confirmed that there were at
least two cases that were accepted that paralleled Ms. Barbani Duarte’s
situation.”® Accordingly, the Court determined that there was no ra-
tional or objective reason to subject Ms. Barbani Duarte’s claim to dif-
ferential treatment from the other two cases that were approved.'?
Thus, the court was able to find that there was a violation of Article
1(1)(Obligation to Respect Rights) and 8(1)(Right to a Hearing Within
Reasonable Time by a Competent and Independent Tribunal) of the
Convention.*”®

116. Id.
117. 1d. § 170.
118. Id.
119. Id. §179.
120. 1d. §183.
121. 1d.
122, 1d.
123. 1d.
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Regarding Mr. Jorge Marenales, the Court found that he had given in-
structions not to renew his share in a deposit certificate that matured on
June 20, 2002."**According to a member of the Advisory Committee, a
determining factor for the rejection of Mr. Marenales’ claim was be-
cause the date of maturity of his certificate was on June 20, 2002.*
This was the same day the Central Bank instructed the Banco De Mon-
tevideo not to pay the TCB CD." The Court found that there was at
least one case admitted that resembled the same scenario as Mr. Ma-
renales’ situation where the maturity date was also on June 20, 2002.**'
Thus, the Court ruled that there was no rational and objective reason to
Justify the differential treatment of Mr. Marenales’ application. There-
fore, the Court was able to find a violation of Article 1(1)(Obligation to
Respect Rights) and 8(1) (Right to a Hearing Within Reasonable Time
by a Competent and Independent Tribunal) of the Convention.*?®

Article 25(1) (Right of Recourse Before a Competent Court), in re-
lation to Article 1(1) of the American Convention, to the detriment of
Mr. Daniel Dendrinos Saquieres, Ms. Fabiana Litjenstein, Ms. Jean
Leroy, Mr. Martin Guerra, Ms. Maria lvelice Gigli, Mr. Rodriguez, Mr.
Leandro Rama Sienra, Ms. Clara Volyvovic, Mr. Pablo Raul Roure
Casas, Ms. Marta Rodriguez Lois, Mr. Angel Notaro, Ms. Alba Boni-
facino, and Mr. Thomas Maximo Neuschul,” because:

According to the Court, the Tribunal, a jurisdictional body that is not
part of the Judiciary, was responsible for rendering decisions regarding
the appeals for annulment of the decisions made by the Board of the
Central Bank." The Court indicated that in order for the Tribunal to be
effective it must have examined fully whether the Central Bank’s analy-
sis of the requirement of consent conformed to the provisions of Article
31 of Law 17.613.**

The Court observed that in the eleven judgments that were provided, the
Tribunal examined the requirements stipulated in Article 31 and the
Central Bank’s application of the rule. The arguments submitted re-

124. 1d. 7 184.
125. 1d.

126. 1d.

127. 1d.

128. 1d.

129. 1d. 1 280(5).
130. Id. § 101.
131. 1d. Y 216.
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garding defects of consent or non-compliance, however, were not veri-
fied to confirm whether or not the obligation to provide information was
enforced. According to the Court, the Banco de Montevideo had a duty
to provide information regarding their precarious financial situation to
their clients.'*

The Tribunal’s failure to examine this issue resulted in the incomplete
examination of the claims submitted for its consideration.” Thus, the
Court was able to find that, in the eleven cases, the State did not guar-
antee the petitioners a judicial remedy that protected their right to be
heard before an administrated body."™ Therefore, the Court ruled that
the State violated the right to judicial protection stipulated in Article
25(1) (Right of Recourse Before a Competent Court) of the Convention,
in relation to Article 1(1) (Obligation to Respect Rights).'*

The Court found by four to votes to one that Uruguay had not violated:

Article 8(1) (Right to a Hearing Within Reasonable Time by a
Competent and Independent Tribunal) in relation to Article 1(1) of the
American Convention, to the detriment of Mr. Oscar Eduardo Pivovar
Vannek and Ms. Alba Fernandez,"® because:

The Court found that, regarding Mr. Pivovar Vannek and Ms. Fernan-
dez, the arguments concerning their cases were not proven.” In Mr.
Pivovar Vannek’s case, the Court was solely provided with the decision
issued by the Board of the Central Bank that decided his initial claim,
which does not indicate that he had offered any testimonial evidence
that was rejected.**

In regards to Ms. Fernandez, her representatives claimed that her sig-
nature was forged to renew her account and that she had reported this
fact to the Advisory Commission, but it was never investigated.” The
Court found that there was no evidence of her allegations.**

132, Id. 111,
133, Id. | 218.
134, 1d. 1 220.
135. Id.

136. 1d.1280(3).
137. 1d. 1182,
138. Id.

139. Id.

140. Id.
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Due to the lack of evidence the Court was able to conclude that the
Central Bank’s conduct did not equate to arbitrary and discriminatory
treatment, because its acceptance of the alleged victims’ cases was
based on the requirements set out by Article 31 of Law 17.613, and not
on new criterion that only benefitted some petitioners.**" Accordingly,
the Court found that the State did not violate Article 8(1)(Right to a
Hearing Within Reasonable Time by a Competent and Independent Tri-
bunal) in relation to Article 1(1) (Obligation to Respect Rights) of the
Convention to the detriment of these persons.**

Article 8(1) (Right to a Hearing Within Reasonable Time by a
Competent and Independent Tribunal) of the American Convention in
relation to the alleged “presumption of consent” by applying “disquali-
fying criteria,” the alleged application of a new criterion, or the alleged
lack of information concerning probative elements,"* because:

In determining whether or not to find a violation of Article 8(1)(Right to
a Hearing Within Reasonable Time by a Competent and Independent
Tribunal), the Court examined the requirements set out in Article 31 of
Law 17.213.** The Court found that Article 31 required that the indi-
vidual be: (1) a “depositor” of the Banco de Montevideo or the Banco
La Caja Obrera; (2) whose savings had been transferred to other insti-
tutions; and (3) without his or her consent.**

Regarding consent, the Central Bank understood that consent could be
given in several ways that include the signature of contracts, the exist-
ence of specific instructions in which the client authorized the banks to
buy certificates of deposits or other products, and the absence of objec-
tions or observations made by the client.**® The Court also found that
the Tribunal had a set of elements in which they considered whether
consent was given. This included evidence of signed contracts, the peti-
tioner’s investment profile, or specific instructions given by the client to
the banks."*" Thus, the Court found that none of the administrative bod-

141. 1d. 1185.

142. 1d.

143. 1d. 1 280(4). The Merits Judgment did not indicate which victims this violation was
committed against.

144. 1d. 1153.

145. 1d.

146. 1d. 1155.

147. 1d. 1156.
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ies applied a “presumption of consent.”™*® Instead, the Court verified
that these bodies had analyzed the evidence provided to them to deter-
mine whether consent had been given with consideration of elements
such as signed contracts or specific instructions.**

Additionally, the Court rejected the Commission’s assertion that the
claims that had been accepted were initially rejected due to a “disquali-
fving characteristic.”™ The Court could find no evidence to support
this assertion.™

The Commission asserted that a new criterion was applied to the benefit
of twenty-two cases accepted by the Board of the Central Bank but to
the detriment of the other claims." The Court, however, found that the
Commission had this “new criterion” confused for what was in fact the
analysis of the absence of consent.**

Additionally the Court found that it was not the responsibility of the Ad-
visory Commission or the Board of the Central Bank to provide specific
information to the petitioners regarding the possibility of presenting
witnesses to support their claims because this information is available
in general public norms.** Based on the forgoing, the Court concluded
that no violation of the Convention had occurred based on the lack of
evidence."™

Article 21 (Right to Property) of the American Convention,* be-
cause:

In relation to Article 21 (Right to Property) of the Convention, the
Court stated that case law has developed to include not only material
goods and acquired wealth, including personal wealth.*”

148. 1d. 1159.

149. 1d.

150. Id. 1171

151. Id.

152. 1d.f176.

153. Id.

154. 1d. §191.

155. 1d. 1 194.

156. Id. 1 280(6). The Merits Judgment did not indicate which victims this violation was
committed against.

157. 1d.1238.
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In the present case, the Court has not ruled on whether the alleged vic-
tims complied with the requirements established in Article 31 of Law
17.613 to establish a claim under Article 21 (Right to Property) because
it was not necessary to decide on this fact."® As a result, the Court con-
cluded that no evidence has been presented to support a finding of a vi-
olation of Article 21 (Right to Property) of the Convention.**

Article 24 (Right to Equal Protection) of the American Conven-
tion, ** because:

The Court underscores a distinction between Article 1(1) (Obligation to
Respect Rights) and Article 24 (Right to Equal Protection).'® The Court
indicated that the general obligation under Article 1(1) (Obligation to
Respect Rights), a convention-based right, refers to the State’s obliga-
tion to ensure the rights of the Convention are applied without discrimi-
nation."” In contrast, if the alleged discrimination refers to the unequal
protection by domestic law, the question must be examined under Arti-
cle 24 (Right to Equal Protection).'®

The Court found that the issue surrounding the present case involved
the arbitrary and discriminatory treatment by the administrative body
responsible for deciding claims made under Article 31 of Law 17.613,
rather than the unequal protection of Article 31, a domestic law, it-
self.** Thus, the Court found that the alleged discrimination regarding
the rights contained in the Convention must be analyzed under the gen-
eral obligations established by Article 1(1) (Obligation to Respect
Rightf,ﬁ)5 of the Convention rather than Article 24 (Right to Equal Protec-
tion).

158. Id.

159. Id.

160. Id. 1 280(7). The Merits Judgment did not indicate which victims this violation was
committed against.

161. Id.§174.

162. Id.

163. Id.

164. Id. 175.

165. Id.
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C. Dissenting and Concurring Opinions
1. Dissenting Opinion of Judge Eduardo Vio Grossi

In a separate dissenting opinion, Judge Eduardo Vio Grossi disa-
grees with the Court’s decision for finding a violation of Article 8(1)
(Right to a Hearing Within Reasonable Time by a Competent and Inde-
pendent Tribunal)."® According to Judge Vio Grossi, there was no evi-
dence to indicate that, under Article 31 of Law 17.613, there was an in-
tention to transform the Bank into a jurisdictional body or to grant it
contentious judicial powers." Thus, decisions rendered by the Bank did
not constitute a real remedy to disputes, but only a mechanism to benefit
from Avrticle 31."° Judge Vio Grossi indicated that the decisions ren-
dered by the Bank were merely to ensure compliance with requirements
of Article 31 to accede to certain rights without resorting to the court of
law, but did not curtail the powers of the ordinary courts regarding their
power to safeguard rights.””® Therefore, Judge Vio Grossi determined
that the Bank’s procedure did not constitute a violation of Article 8(1)
(Right to a Hearing Within Reasonable Time by a Competent and Inde-
pendent Tribunal) because the issue was not the right of every individu-
al to a hearing by a competent judge or tribunal.*”

Furthermore, Judge Grossi indicated that he also disagreed with
the Court’s decision regarding Article 25(1) (Right of Recourse Before
a Competent Court).'”" Judge Vio Grossi indicated that the Tribunal
considered the decisions rendered by the Bank in terms of the Constitu-
tion, and deemed that the Bank’s decisions were “not contrary to the
rule of law.”*”” Thus, contrary to what the Court believed, the Tribunal
did rule on the issue in accordance with the law. Thus, Judge Vio Grossi
determined that Article 8(1) (Right to a Hearing Within Reasonable
Time by a Competent and Independent Tribunal) should have been ap-
plied to the rulings rendered by the Tribunal, rather than Article 25(1)
(Right of Recourse Before a Competent Court).'

166. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Dissenting Opinion of
Judge Eduardo Vio Grossi, Inter-Am. Ct. H.R. (ser. C) No. 243 at 9 (Oct. 13, 2011).

167. Id.at7.

168. Id.

169. Id.at8.

170. 1d.

171. 1d. at13.

172, Id.

173. 1d.
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2. Concurring Opinion of Judge Diego Garcia-Sayan

In a separate concurring opinion, Judge Diego Garcia-Sayan em-
phasized the fact that Article 8 of the Convention, the right to a fair tri-
al, should not only be interpreted in the context of the judicial sphere.*™
Thus, the right extends to proceedings of other types and diverse situa-
tions."™ Judge Garcia-Sayan indicated that whether the proceeding is
occurring before a judicial authority or before other mechanisms of ex-
trajudicial authority, case law — as this judgment reaffirms — has con-
sistently found that the petitioner must have adequate guarantees to de-
fend his or her legitimate interest."”® Thus, Judge Garcia-Sayan stated
that even though the Central Bank was not a judicial authority, it still
had to respect procedural guarantees established in Article 8(1) (Right
to a Hearing Within Reasonable Time by a Competent and Independent
Tribunal)."”

3. Concurring Opinion of Judge Margarette May Macaulay

In a separate concurring opinion, Judge Margarette May Macaulay
expressed that Article 8(1) (Right to a Hearing Within Reasonable Time
by a Competent and Independent Tribunal) of the Convention does not
apply exclusively to courts of law but to all tribunals.'® According to
Judge May Macaulay, the term “tribunal” encompasses courts of law
and all administrative and quasi-judicial tribunals such as police service
commissions, professional committees, and school boards. *”

4. Concurring Opinion of Judge Rhadys Abreu Blondet

In a separate opinion, Judge Rhadys Abreu Blondet agreed with
the Court regarding two conclusions: (1) no provision of the American
Convention can be interpreted restrictively; and (2) it aligns with con-
sistent case law of the Court.™® Judge Abreu Blondet indicated that due

174. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Concurring Opinion of
Judge Diego Garcia-Sayan, Inter-Am. Ct. H.R. (ser. C) No. 243, 1 6 (Oct. 13, 2011).

175. 1d.§7.

176. 1d. 7 10.

177. 1d. 115.

178. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Concurring Opinion of
Judge Margarette May Macaulay, Inter-Am. Ct. H.R. (ser. C) No. 243, 2 (Oct. 13, 2011).

179. 1d. 11 3-4.

180. Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Concurring Opinion of
Judge Rhadys Abreu Blondet, Inter-Am. Ct. H.R. (ser. C) No. 243, 1 1 (Oct. 13, 2011).
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process is to be guaranteed in determining the rights and obligations of
every person, whether they are of a civil, labor, fiscal, or any other na-
ture.”®" Due process is not limited to the judicial sphere.** Additionally,
Judge Abreu Blondet found that the Court’s decision regarding Article 8
(Right to a Fair Trial), is consistent with case law in finding that due
process is not reserved exclusively for judicial hearings.’® Rather, due
process should be recognized in all matters pertaining to public authori-
ty, whether judicial or not.**

IV. REPARATIONS

The Court ruled by four votes to one that the State had the following ob-
ligations:

A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

1. Judgment as a Form of Reparation

The Court considered that this judgment is per se a form of repara-
tion for the victims.*®

2. Guarantee New Petitions

The Court ordered the State to guarantee that the victims or their
heirs have the ability to present new petitions for the determination of
rights established by Article 31."*° Further, the State must ensure that
these petitions are decided with all the due guarantees by a body with
the required competence to make an analysis of the requirements of Ar-
ticle 31.**

3. Publish the Judgment

The Court ordered the State to publish an official summary of the
Judgment prepared by the Court in the Official Gazette and a national

181. Id.f3.

182. Id.

183. Id.f8.

184. Id.

185. Id. “Orders” { 1.
186. Id. {248

187. Id.
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newspaper with widespread circulation.® Secondly, the Court ordered

the State to publish the Judgment in its entirety on an official website,
available for one year.**

4. Admissibility Report

The Court ordered the State to provide the Court with a report on
the measures adopted to comply with the Judgment.*

B. Compensation
The Court awarded the following amounts:
1. Pecuniary Damages
[None]
2. Non-Pecuniary Damages
The Court determined the State must pay $3,000 to each of the 539
victims indicated in the Annex of the judgment.”* These damages were
given to cover the distress caused by the violation of the victims’ rights
to judicial guarantees, judicial protection, and the uncertainty in the de-
termination of their rights.**
3. Costs and Expenses
The Court determined that the State owed $15,000 total for the in-
curred expenses of litigating before the Inter-American Human Rights
system.” The State must deliver this money, in equal parts, to Ms. Ali-

cia Barbani Duarte and Ms. Maria del Huerto Breccia, the representa-
tives of the majority of the victims before the Court."**

188. Id. 252

189. Id.

190. Id. “Orders” { 5.
191. Id. 1 260.

192. Id. 1 259.

193. Id. §272.

194. Id.
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4. Total Compensation (including Costs and Expenses ordered)
$ 1,647,000
C. Deadlines

The Court required that the State determine which body will de-
cide the new petitions within six months of the notification of the
Judgment.*® Additionally, the State must guarantee that the new peti-
tions be heard and determined within three years of when the State has
designated this body.**

With regard to the publications, the State must publish the sum-
mary of the Judgment and the Judgment in its entirety within six months
of its notification."”

Additionally, the State must pay the pecuniary and non-pecuniary
damages to each victim within one year of notification of the Judg-
ment.”*® These payments must be paid directly to the victims indicated
in the Judgment.” In the event the victims are deceased or die before
they receive compensation, the money is to be paid directly to their
heirs in accordance to domestic law.”® If, by reason ascribed to the ben-
eficiaries of the damages or their heirs, it is impossible to pay the dam-
ages within the time frame required, the State must deposit the money in
an account or certificate of deposit under the beneficiary’s name in a
solvent State financial institution under the most beneficial financial
terms allowed by law and banking practice.” Should the money go un-
claimed after ten years, the money will be returned to the State with the
accrued interest.””

Lastly, the State must provide a report on compliance measures
within one year of this notification.”

V. INTERPRETATION AND REVISION OF JUDGMENT

February 13, 2012: The representatives submitted a brief to the Court

195. Id. 1 249.

196. Id. “Orders” § 2.
197. Id. “Orders” { 3.
198. Id. §273.

199. Id.

200. Id. §274.

201. Id. | 276.

202. Id.§277.

203. “Orders” § 5.
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requesting an interpretation of the Judgment because after reviewing the
list of beneficiaries, the representatives became aware that three persons
should not have been included as beneficiaries of the Judgment.”™

A. Composition of the Court™®
Diego Garcia-Sayan, President

Manuel E. Ventura Robles, Vice-President
Margarette May Macaulay, Judge

Rhadys Abreu Blondet, Judge

Eduardo Vio Grossi, Judge

Pablo Saavedra Alessandri, Secretary
Emilia Segares Rodriguez, Deputy Secretary

B. Merits

The Court rejected the representative’s request for interpretation of
the Judgment because the request is not within the meaning and scope
of the Judgment and a judgment cannot be modified or annulled by

means of a request for interpretation.”®

V1. COMPLIANCE AND FoLLOW-UP
[None]
VII. LisT OF DOCUMENTS
A. Inter-American Court

1. Preliminary Objections

[None]

204. Barbani Duarte et al. v. Uruguay, Interpretation of the Judgment on Merits, Reparations
and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 243, 1 2 (June 26, 2012).

205. Judge Alberto Pérez Pérez and Judge Leonardo A. Franco did not participate in the de-
liberation and signing of the Judgment and thus did not participate in this proceeding on the re-
quest for interpretation of the Judgment. Id. n.1.

206. 1d. 1113, 26.
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2. Decisions on Merits, Reparations and Costs

Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Judg-
ment, Inter-Am. Ct. H.R. (ser. C) No. 243 (Oct. 13, 2011).

Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Dis-
senting Opinion of Judge Eduardo Vio Grossi, Inter-Am. Ct. H.R. (ser.
C) No. 243 (Oct. 13, 2011).

Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Con-
curring Opinion of Judge Diego Garcia-Sayan, Inter-Am. Ct. H.R. (ser.
C) No. 243 (Oct. 13, 2011).

Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Con-
curring Opinion of Judge Margarette May Macaulay, Inter-Am. Ct.
H.R. (ser. C) No. 243 (Oct. 13, 2011).

Barbani Duarte et al. v. Uruguay, Merits, Reparations and Costs, Con-
curring Opinion of Judge Rhadys Abreu Blondet, Inter-Am. Ct. H.R.
(ser. C) No. 243 (Oct. 13, 2011).

3. Provisional Measures
[None]
4. Compliance Monitoring
[None]
5. Review and Interpretation of Judgment
Barbani Duarte et al. v. Uruguay, Request for Interpretation of the

Judgment on Merits, Reparations and Costs, Judgment, Inter-Am. Ct.
H.R. (ser. C) No. 243 (June 26, 2012).

B. Inter-American Commission
1. Petition to the Commission

[None]
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2. Report on Admissibility

Barbani Duarte et al. v. Uruguay, Admissibility Report, Report No. 123/
06, Inter-Am. Comm’n H.R., Case No. 10.792 (Oct. 27, 2006).

3. Provisional Measures
[None]
4. Report on Merits

Barbani Duarte et al. v. Uruguay, Report on Merits, Report No. 86/09,
Inter-Am. Comm’n H.R., Case No. 12.553 (Aug. 6, 2009).

5. Application to the Court

Barbani Duarte et al. v. Uruguay, Petition to the Court, Inter-Am.
Comm’n H.R., Case No. 12.587, (March 16, 2010).
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