Gangaram Panday v. Suriname
ABSTRACT"

This case is about the arbitrary arrest, detention, and death while in
State custody of a Surinamese citizen upon his return to Suriname after
having been expelled from the Netherlands. Although the Court found
the victim’s arrest and detention to be arbitrary, it could not hold Suri-
name responsible for his death, nor find evidence of cruel, inhuman, or
degrading treatment, nor a violation of his rights to judicial protection
and effective domestic remedies.

l. FACTS
A. Chronology of Events

November 5, 1988: Mr. Asok Gangaram Panday arrives at Zanderij
Airport in Suriname from Holland around 8:00 p.m.? Police detain and
arrest him shortly after his arrival.®> Mr. Leo Gangaram Panday and Mrs.
Dropati Gangaram Panday, Mr. Asok Gangaram Panday’s brother and
wife respectively, witness police lead their next of kin to a room.* Police
place him in a cell of a shelter for deportees located in the Military Bri-
gade at Zanderij.’

November 6, 1988: Mr. Leo Gangaram Panday repeatedly calls the Mil-
itary Police at the airport.® At 4:30 p.m., the commanding officer in-
forms him that the police are going to transfer his brother to Fort Zee-
land that night because he is under arrest for being expelled from
Holland.” Mr. Asok Gangaram Panday is never brought before a tribu-
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nal.’

November 8, 1988: Police discover Mr. Asok Gangaram Panday’s life-
less body in his cell and inform Mr. Leo Gangaram Panday that his
brother hung himself.” Mr. Leo Gangaram Panday and Attorney Geeta
Gangaram Panday meet with Attorney General Reeder'®, who knows
nothing about the case. All three proceed with Mr. Ramon A. de
Freitas, a Military Judge Advocate, to the morgue where they find the
victim’s body, which has hematomas on the chest and stomach and an
orifice on the back,”” wearing only underwear and a short belt around
his neck.” There is a cut on his lip and one eye is black and blue.*

November 15, 1988: Mr. Leo Gangaram Panday videotapes the body
before cremation and, after removing the deceased’s underwear, ob-
serves that his “testicles had been crushed.””

B. Other Relevant Facts
[None]
Il. PROCEDURAL HISTORY
A. Before the Commission

December 17, 1988: The Commission receives a petition on behalf of
Mr. Asok Gangaram Panday against the State.’® The petition states that
the first autopsy report attributed death to suicide; the second report
concluded death by asphyxiation, but could not ascribe responsibility;
and trlg third report concluded that the death had been caused by vio-
lence.

Further, the petition states the following: the Attorney General in-
formed Attorney Geeta Gangaram Panday that Mr. Asok Gangaram
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Panday committed suicide; the family never received a written report of
the incident; and Attorney Geeta Ganagaram Panday informed Leo that
he should not pursue the case with State authorities because it is dan-
gerous.”

December 21, 1988: The Commission requests information from the
State surrounding the death of Mr. Asok Gangaram Panday." Specifi-
cally, the Commission request copies of all the autopsy findings, as well
as post mortem and pathological reports.”

May 3, 1989: The Commission receives a letter from the State, confirm-
ing that Mr. Asok Gangaram Panday was taken into custody by Military
Police at the Zanderij Airport and brought to a building for displaced
persons.”

January 29, 1990: Mr. Leo Gangaram Panday reports, in a letter, that
certain member of the Military Police asserted that Mr Asok Gangaram
Panday was tortured in Fort Zeeland, not Zanderij, but is afraid to testi-
fy.”” The letter also asserts that the particular individuals in the morgue
contend that Mr. Asok Gangaram Panday died before the date stated on
the official report.”

February 4, 1990: After viewing a videotape of Mr. Asok Gangaram
Panday’s body being washed, anatomical pathologist Dr. Richard Balta-
ro, Ph.D., communicates to Professor Claudio Grossman, Mr. Leo Gan-
garam Panday’s representative, that Mr. Asok Gangaram Panday’s
death was not natural.”* Dr. Baltaro states that the person died by hang-
ing, but could not determine whether the death was accidental, a sui-
cide, or a homicide.”® The doctor ascribes the death to “unknown caus-
es,” which warrant further investigation.”

March 21, 1990: Professor Grossman transmits Dr. Baltaro’s report to
the Commission.”’ He includes a copy of the death certificate signed by
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anatomical pathologist Dr. M. A. Vrede of the Anatomical Hospital of
Paramaribo, which states that Mr. Asok Gangaram Panday died a “vio-
lent death.””

May 11, 1990: The State transmits the same death certificate to the
Commission, which includes the statement that, “the victim died a vio-
lent death, and at the time of death was not suffering from any type of
infectious disease.”” Additionally, the State includes Dr. Verde’s autop-
sy report which states that, “it is assumed that the cause of death was
asphyxia resulting from hanging.”®

May 15, 1990: The Commission issues Report No. 04/90, which deter-
mines that attempts at friendly settlement are futile and makes several
recommendations to the State.* First, The Commission recommends
the State to give effect to Article 1 (Obligation to Respect Rights) and
Acrticle 2 (Obligation to Give Domestic Legal Effect to Rights) by assur-
ing respect for and enjoyment of the rights contained therein.** Second,
the Commission recommends the State to conduct an investigation of
the facts reported in order to prosecute and punish any persons respon-
sible and take necessary measures to prevent the occurrence of similar
acts in the future.* Third, the Commission recommends the State to pay
compensation to the injured parties.* Finally, the Commission recom-
mends that the State report measures taken to enact the previously men-
tioned recommendations within ninety days.*

B. Before the Court

August 27, 1990: The Commission submits the case to the Court after
the State failed to adopt its recommendations.®

December 13, 1990: The State appoints Professor Antdnio Augusto
Cancado Trindade of Brazil as judge ad hoc.”
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June 28, 1991: The State submits three preliminary objections to the
Court.*®

December 4, 1991: The Court unanimously rejects the State’s prelimi-
nary objections.*

Regarding the State’s first preliminary objection, the State argues
that the Commission abused the right of petition by filing the case with
the Court.*® Specifically, the Commission appropriated for itself the
right to find a State responsible for violations of human rights, breached
the confidentiality rule, improperly proceeded in determining evidence,
and lacked proof to file the petition.* The Court responds by stating that
the Commission shall draw a report and state its conclusions if a settle-
ment is not reached, which is exactly what occurred.” As to the second
point, the Court rules that the Commission merely referenced the reports
in contention and did not violate the confidentiality rule.* Next, the
Court concludes no proof supporting the argument that the Commission
made an irregular presumption of particular facts.”* Finally, the Court
refuses to deal with the lack of proof contention.®

Regarding the State’s second preliminary objection, the State ar-
gues non-exhaustion of domestic remedies.” The Court responds by
stating that the State did not interpose this particular objection before
the Commission.”” As a result, the Court concludes that the State tacitly
waived this objection and therefore, cannot raise it now.*

Regarding the State’s third preliminary objection, the State argues
that the Commission did not fully comply with the provisions of Article
47 and Article 51 of the Convention.” The Court refuses to deal with
this objection because the objection was not substantiated by the State.*

July 10, 1992: The President of the Court requests the State to submit
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technical opinions on the criminal and psychiatric aspects of the case.”

November 25, 1992: The Department of Forensic Medicine of the Su-
preme Court of Justice of Costa Rica submits a forensic medical report
in response to the request of the President of the Court.”

November 30, 1993: The Court receives a forensic report issued by the
Division of Forensic Medicine of the Technical Corps of the Judicial
Police of Venezuela.”

January 5, 1994: The Department of Forensic Medicine of the Tech-
nical Corps of the Judicial Police of Venezuela submits a follow up re-
port to the Court as to whether the relevant transcript from the previous-
ly held public hearings, and the statements contained therein, could
affect the conclusions reached in its previous report.*

1. Violations Alleged by Commission®

Acrticle 1 (Obligation to Respect Rights)

Acrticle 2 (Obligation to Give Domestic Legal Effect to Rights)

Acrticle 4(1) (Prohibition of Arbitrary Deprivation of Life)

Article 5(1) (Right to Physical, Mental, and Moral Integrity)

Acrticle 5(2) (Prohibition of Torture, and Cruel, Inhumane or Degrading
Treatment)

Article 7(1) (Right to Personal Liberty and Security)

Article 7(2) (Prohibition of Deprivation of Liberty Unless for Reasons
and Conditions Previously Established by Law)

Acrticle 7(3) (Prohibition of Arbitrary Arrest or Imprisonment)

Article 25(1) (Right of Recourse Before a Competent Court)

Article 25(2) (Right to a Judicial Remedy) of the American Convention.

51. Gangaram Panday v. Suriname, Merits, Reparations and Costs, Judgment, Inter-Am. Ct.
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2. Violations Alleged by Representatives of the Victims®
Same Violations Alleged by Commission.

Sometime Before January 21, 1994: The International Human Rights
Law Institute of DePaul University College of Law, the Netherlands In-
stitute of Human Rights (“SIM”), and the International Human Rights
Law Group submit amici curiae briefs to the Court.”’

I1l. MERITS
A. Composition of the Court™

Rafael Nieto Navia, President

Sonia Picado Sotela, Vice-President

Héctor Fix-Zamudio, Judge

Alejandro Montiel Argtello, Judge

Hernan Salgado Pesantes, Judge

Asdrubal Aguiar-Aranguren, Judge

Antbnio Augusto Cancado Trindade, Judge ad hoc

Manuel E. Ventura Robles, Secretary
Ana Maria Reina, Deputy Secretary

B. Decision on the Merits

January 21, 1994: The Court issues its Judgment on the Merits, Repa-
rations, and Costs.”

The Court found unanimously that Suriname had violated:
Article 7(2) (Prohibition of Deprivation of Liberty Unless for Rea-

sons and Conditions Previously Established by Law), in relation to Arti-
cle 1(1) the Convention, to the detriment of Mr. Asok Gangaram Pan-

56. Professor Claudio Grossman serves as representative of Mr. Leo Gangaram Panday. Id.
f6.

57. 1d. 1 37. The Judgment on Merits, Reparations and Costs does not provide the specific
date(s) on which the briefs were submitted.

58. While seven regular judges normally preside over the Court, the President of the Court
may request the State to appoint a Judge ad hoc. Here, only six regular judges participated in the
decision, while the seventh was a Judge ad hoc. See generally Gangaram Panday v. Suriname,
Merits, Reparations and Costs.

59. Gangaram Panday v. Suriname, Merits, Reparations and Costs.
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day,* because:

The Court stated Article 7 (Right to Personal Liberty) contains specific
guarantees against illegal or arbitrary detentions or arrests. The Court
highlighted the second provision of the article, which addresses the is-
sue that no individual may be subjected to arrests or imprisonment for
reasons and methods deemed incompatible with fundamental human
rights, either because they are “unreasonable, unforeseeable, or lack-
ing in proportionality.”® Here, the Court was unable to make this de-
termination because the State failed to provide an official text of its
Constitution as requested by the President of the Court on July 10,
1992.% Further, the Court stated that the State could not rely on the de-
fense that the representative failed to present evidence, when the evi-
dence cannot be obtained without the State’s cooperation.*® The Court
inferred from the State’s failed production of its Constitution that Mr.
Asok Gangaram Panday was illegally detained.*

The Court unanimously found that Suriname did not violate:

Article 5(2) (Prohibition of Torture, and Cruel, Inhumane or De-
grading Treatment) in relation to Article 1(1) of the Convention to the
detriment of Mr. Asok Gangaram Panday,* because:

The Court did not find sufficient evidence that police tortured Mr. Asok
Gangaram Panday.*® First, the Court highlighted evidentiary facts of
the case.” The Court found that the bad quality of the videotape taken
after the victim’s death on November 15, 1988 made it impossible to
give a reliable assessment to the Court, and a report drawn up by Po-
lice Inspector R. S. Wolfram concluded no observable signs of violence
on the victim’s body.”® Additionally, the Court highlighted a letter from
the Minister of Foreign of Affairs of the Kingdom of the Netherlands in
which a physician in good standing carried out the examination and,
according to the reports, concluded the victim did not exhibit any signs
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of physical violence.”

Next, the Court examined a new issue regarding injuries to the victim’s
testicles, which the Commission failed to raise in either its application
or memorial.”” The Court pointed out that Dr. M. A. Vrede’s autopsy
report concluded no signs of extravasation of the scrotum, but he placed
on record the fact that the scrotum exhibited extravasation.” In a state-
ment to the Court, Dr. Vrede testified that there was damage to the skin
but not the testicles, the hemorrhage was fresh, and occurred shortly
before death.” The report from the Department of Forensic Medicine of
the Supreme Court of Justice of Costa Rica concluded that the victim’s
scrotum injury occurred while he was alive and the injury was traumat-
ic in origin.” The report from the Department of Forensic Medicine of
the Technical Corps of the Judicial Police of Venezuela concluded no
physical evidence attributable to torture and that the weight of the body
hitting the wall when the victim hung himself probable cause the injury
to the victim’s scrotum.” The Department of Forensic Medicine of the
Technical Corps of the Judicial Police of Venezuela’s follow-up report
abstained from commenting on the issue due to the several contradic-
tions posited by the videotape and public hearings.” Based on all of
this, the Court decided not to hold the State responsible for violating
Article 5(2) (Prohibition of Torture, and Cruel, Inhumane or Degrading
Treatment).”

Article 4(1) (Prohibition of Arbitrary Deprivation of Life) in rela-
tion to Article 1(1) of the Convention to the detriment of Mr. Asok
Gangaram Panday,’” because:

The Court found the State responsible for an illegal detention by infer-
ence but there was insufficient evidence to prove the State responsible
for an illegal, arbitrary detention or torture.” The Court determined
that the victim died while in custody and that the victim died as a result
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of hanging.” Although the Dr. Vrede’s death certificate supported a hy-
pothesis of homicide, the Court ruled suicide as the more probable hy-
pothesis, supported by the Department of Forensic Medicine of the Su-
preme Court of Justice of Costa Rica’s report and expert forensic
testimony of the Department of Forensic Medicine of the Technical
Corps of the Judicial Police of Venezuela.” Ultimately, the Court held
the State not responsible for a violation of Article 4(1) (Prohibition of
Arbitrary Deprivation of Life) because of insufficient evidence.*

Article 2 (Obligation to Give Domestic Legal Effect to Rights),
Article 25 (Right to Judicial Protection) of the Convention to the detri-
ment of Mr. Asok Gangaram Panday,* because:

The Court stated that a single case of violation of human rights by au-
thorities of the State does not constitute a widespread, large-scale prac-
tice of human rights violations.*® The record reflected that the victim’s
widow, Mrs. Dropati Gangaram Panday, filed the original complaint.**
The victim’s brother, Mr. Leo Gangaram Panday, answered that he left
everything in the hands of his attorney in response to a deposition ques-
tion concerning efforts to obtain justice.® Finally, a note submitted by
the Commission stated that the Prosecutor General ordered an autopsy,
investigated the reasons for the detention, the Department of Technical
and Criminal Investigations filed a report, the Department of Identifica-
tions filed a report, and the Attorney General investigated the possibil-
ity that the military police officer was guilty of unlawful deprivation of
liberty.” The Court found no proof in the record of the State’s criminal
responsibility other than the complaint itself.*’

C. Dissenting and Concurring Opinions

1. Dissenting Opinion of Judge Sonia Picado Sotela, Judge Asdru-
bal Aguiar-Arranguren, and Judge Anténio Augusto Cancado Trindade

In a separate combined opinion, Judge Picado Sotela, Judge

79. 1d. 19 57(a)-(b).
80. Id. 11 57(a)-(b).
81. 1d.162.
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84. Id.165(b).
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86. Id. 1 65(d).
87. 1d. 1 66.
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Aguiar-Arranguren, and Judge Cancado Trindade dissented from the
majority in regards to the Court’s decision not to hold the State in viola-
tion of Article 4(1) (Prohibition of Arbitrary Deprivation of Life).*

The judges found that from the moment the Court established State
responsibility for Mr. Asok Gangaram Panday’s illegal detention, the
State also became responsible for Mr. Asok Gangaram Panday’s life.”
The right to life is not a narrowly interpreted right and that due dili-
gence by the State imposes an obligation to protect, within reason, the
right to life.*

IV. REPARATIONS

The Court ruled unanimously that the State had the following obliga-
tions:

A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

[None]
B. Compensation
The Court awarded the following amounts:
1. Pecuniary Damages
The State must pay a nominal amount of $10,000, half going to the
victim’s widow and the other half to the victim’s children.” If the vic-
tim has no children, the children’s half goes to the widow.”
2. Non-Pecuniary Damages
[None]

3. Costs and Expenses

[None]

88. Id. “Dissenting” 1 1.

89. Id. “Dissenting” 1 2.
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4. Total Compensation (including Costs and Expenses ordered):
$10,000
C. Deadlines

The State must pay the $10,000 within six months of the date of
this Judgment.*

V. INTERPRETATION AND REVISION OF JUDGMENT
[None]
V1. COMPLIANCE AND FoLLOW-UP
[None]
VII. LIST OF DOCUMENTS
A. Inter-American Court
1. Preliminary Objections

Gangaram Panday v. Suriname, Preliminary Objections, Judgment, In-
ter-Am. Ct. H.R. (ser. C) No. 12 (Dec. 4, 1991).

2. Decisions on Merits, Reparations and Costs

Gangaram Panday v. Suriname, Merits, Reparations and Costs, Judg-
ment, Inter-Am. Ct. H.R. (ser. C) No. 16 (Jan. 21, 1994).

Gangaram Panday v. Suriname, Merits, Reparations and Costs, Dissent-
ing Opinion of Judge Sonia Picado Sotela, Judge Asdrubal Aguiar-
Arranguren, and Judge Anténio Augusto Cancado Trindade, Inter-Am.
Ct. H.R. (ser. C) No. 16 (Jan. 21, 1994).

3. Provisional Measures

[None]
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4. Compliance Monitoring
[None]
5. Review and Interpretation of Judgment
[None]
B. Inter-American Commission
1. Petition to the Commission
[None]
2. Report on Admissibility
[Not Available]
3. Provisional Measures
[None]
4. Report on Merits
[Not Available]
5. Application to the Court
[None]
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