Garcia Prieto et al. v. El Salvador

ABSTRACT"

This case is about the assassination of Mr. Garcia Prieto during a
robbery, on June 10, 1994, by members of an illegal armed group.
Although the assassins were arrested and tried, ElI Salvador was
nonetheless found in violation of the American Convention because of
several deficiencies in the investigations and prosecution. The case is
notable for a discussion of the provisional measures in the Inter-
American system of protection of human rights.

I. FACTS
A. Chronology of Events

1989 - 1992: Beginning in 1989, at the time of many death squad
killings, the wealthy Garcia Prieto family is the subject of attacks,
threats, and stalking.” Unknown individuals linger in front of the Garcia
Prieto home, or trail the family in vehicles with tinted windows.®
Several of the Garcia Prieto family’s coffee plantations in San Miguel
are setson fire in this time.* The family reports these incidences to the
police.

In 1992, an unknown individual tells an employee of the Garcia
Prieto family that he was paid to watch a fair-skinned man who went on
walks.® The description matches that of Ramén Mauricio Garcia Prieto
Giralt.” When confronted by the family, the man denies knowing who
was paying him, though he admits to having belonged to the First
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Infantry Brigade of the Armed Forces of El Salvador.®

1992: The Salvadorian government and the Farabundo Marti National
Liberation Front (Frente Farabundo Marti para la Liberacion
Nacional, “FMLN") sign peace accords to end the internal armed
conflict that had endured in EI Salvador for the past twelve years.® With
the signing of the peace accords, many hope for the breakup of the
death squads that had been acting freely and with complete impunity for
so many years. "

June 10, 1994: In the afternoon, Mr. Garcia Prieto stops at a bank on
his way to his aunts’ house and withdraws 30,000 colones
(approximately U.S. $3,400)." His wife, Ms. Carmen Alicia Estrada,
and five-month-old son, Ramon Mauricio Garcia Prieto Estrada,
accompany him.*

Upon arriving at his aunts” house, Mr. Garcia Prieto takes his child
from his wife and carries him, when on their way to the door a man
dressed in black jumps in front of him and says, “I’'m going to kill
you.”"® A second man comes forward and holds a gun to the child’s
head." Mr. Garcia Prieto asks the men to calm down.” They begin
beating him."® Mr. Garcia Prieto manages to pass the child to his wife
while receiving blows all over his body.'" One of the men then takes the
leather bag containing the money Mr. Garcia Prieto had withdrawn
earlier.”® The man in black shoots Mr. Garcia Prieto in the head and
stomach.” Both men flee in a gray vehicle driven by a third man who
has been waiting for them.” Mr. Garcia Prieto dies of his injuries at the
hospital later that night.”*

June 28, 1994: Eighteen days have passed, and after finding that no
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investigation has taken place regarding the incident, the Fifteenth Court
of Peace requests information from the National Police of El Salvador
on the steps taken to investigate Mr. Garcia Prieto’s death.”

June 29, 1994: An investigation of the scene of Mr. Garcia Prieto’s
death is conducted.”

July 15, 1994: The Fifth Criminal Court receives information about the
steps taken to investigate Mr. Garcia Prieto’s death.”!

July 25, 1994: Investigators from the Criminal Investigation Division
issue a report stating that a confidential source has identified a man by
the name of José Ratl Argueta Rivas as Mr. Garcia Prieto’s killer.”

August 16, 1994: José Raul Argueta Rivas is arrested and charged with
the murder of Mr. Garcia Prieto.”® At the time of his arrest, two Armed
Forces identification cards are seized.”” Another suspect, Pedro Sanchez
Guerrero, is also identified.”

March 15, 1995: The case is expanded to include both José Raul
Argueta Rivas and Pedro Antonio Guerrero Sanchez as defendants.”
The criminal proceedings continue.*® During this time, the prosecution
does not present any additional evidence.*

June 15, 1996: Though the defense has declined to submit evidence
during the primary stage, defendant José Raul Argueta Rivas presents a
letter to the court stating that someone named Sergeant Zaldafia had
implicated him in the case.” This information suggests that policemen
were involved in Mr. Garcia Prieto’s death.*

July 23, 1996: The Attorney for the Defense of Human Rights
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(Procuraduria para la Defensa de los Derechos Humanos, “PDDH”)
issues a report attributing Mr. Garcia Prieto’s murder to one of a series
of killings by illegal armed groups with a support structure equipped
with sufficient financial and logistical power to enable them to carry out
crimes with impunity and to terrorize the families of their victims.* The
report concludes that the motive behind the crime was homicide, not
robbery, particularly since Mr. Garcia Prieto had not shown any
resistance in giving his attackers the money.* The PDDH urges the
Salvadorian government to investigate the group responsible for
Mr. Garcia Prieto’s murder, and prosecute them accordingly.*

October 7, 1996: The Fifth Criminal Court sentences Jose Raul Argueta
Rivas to twenty-six years in prison for Mr. Garcia Prieto’s murder with
a fine of fifty million colones (approximately U.S. $3,429,550) to be
paid to the family of Mr. Garcia Prieto, and an additional four years in
prison for material misrepresentation.”’

At the same time, the court acquits Pedro Sanchez Guerrero.* The
acquittal is consonant with Ms. Carmen Alicia Estrada’s earlier
statements that Sanchez Guerrero was not one of the men who had
killed her husband.*

B. Other Relevant Facts

The signing of the peace accords by the government of El Salvador
and the FMLN signal the end of a twelve-year period of internal armed
conflict in which illegal armed groups, which are sometimes called
death squads, monitor, threaten, assault, and sometimes torture and kill
persons suspected of subversive activity.” Many trade unionists,
teachers, students, factory workers, and priests fall victim to the death
squads. In spite of the signing of the peace accords, death squads
continue to operate at large capacities in the following years.*
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A. Before the Commission

October 22, 1996: Mr. Garcia Prieto’s parents and widow, along with
the “José Simeon Cafias” Human Rights Institute of the Central
American University (Instituto de Derechos Humanos de la
Universidad Centroamericana “José Simeon Carnas”, “IDHUCA”) and
the Center for Justice and International Law (“CEJIL”) present a
petition to the Inter-American Commission of Human Rights

(“Commission”) on behalf of Mr. Garcia Prieto.*

June 11, 1997: The Commission requests the State to take
precautionary measures necessary to protect the life and liberty of
Mr. Garcia Prieto’s parents, his widow, and the lawyers and witnesses
involved in the investigation and prosecution of those responsible for
his death.”

September 5, 1997: The National Civil Police reopens the investigation
of Mr. Garcia Prieto’s death.*

January 19, 1998: Ms. Carmen Alicia Estrada recognizes Julio Ismael
Ortiz Diaz, a former National Police Officer, as one of the perpetrators
of her husband’s death from a photograph lineup.* An arrest warrant is
immediately issued for him.*

Over the next few years, the Garcia Prieto family continues to be
threatened, harassed, and intimidated through anonymous phone-calls,
and is monitored and threatened by armed individuals.” The State
investigates these threats and concludes that many of these phone-calls
were made from lines connecting to the National Civil Police; no further
action is taken, however.*

February 6, 1998: The plan for the security and protection of the Garcia
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Prieto family goes into effect.”

February 18, 1998: The Third Criminal Court receives the case from
the Thirteenth Court of Peace. Additional investigation also links Carlos
Romero Alfaro (known as “Zaldana”), a former detective, to Mr. Garcia
Prieto’s death.”

August 4, 1998: Unknown individuals fire upon Mauricio and Gloria
Garcia Prieto, Mr. Garcia Prieto’s parents, while they walk along the
beach on vacation.” Security agents from the Important Persons
Protection Division (Division de Proteccion de Personalidades
Importantes, “PPI”) of the National Civil Police fire back.”

November 26, 1998: A maid working for the Garcia Prieto family
receives strange anonymous phone calls, which she reports to an agent
assigned to Ms. Gloria Garcia Prieto’s security.”

March 9, 1999: The Commission adopts Report on Admissibility
No. 27/99 declaring the petition admissible.”

October 7, 1999: For personal reasons, Ms. Carmen Alicia Estrada
dispenses with the State’s protection services and assumes the risk that
her decision entails.”

December 10, 1999: Two men dressed in black appear on a farm
neighboring a farm owned by the daughter of Mauricio and Gloria
Garcia Prieto and ask for Mauricio Garcia Prieto.” The PPl agents
reassure the couple that there are long-range reconnaissance patrols in
the area carrying out maneuvers dressed like this, and that some military
friend of Mauricio probably sent them to ask for him.”

August 15, 2000: The investigation into the threats against and
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harassment of the Garcia Prieto family is discontinued.”®

May 2, 2001: Mauricio and Gloria Garcia Prieto report strange and
insulting phone calls coming from the San Lorenzo National Civil
Police station and emergency system, and from a machine shop, to the
Deputy Director General of the National Civil Police.*

May 25, 2001: A jury convicts Julio Ismael Ortiz Diaz for the murder of
Mr. Garcia Prieto and he is later sentenced to thirty years in prison on
June 7, 2001.”

November 14, 2001: The domestic staff working for the Garcia Prieto
family receives insulting and threatening phone calls.®

November 20, 2001: The Commission reiterates its request that the
State take precautionary measures to protect the Garcia Prieto family.®

December 3, 2001: The National Civil Police reopens the investigation
of Mr. Garcia Prieto’s death following the Commission’s granting of
precautionary measures.”

April 3, 2002: The prosecutor assigned to the case reports to the
Attorney General’s Office that the primary investigative procedure has
been completed, but that further investigation is necessary to identify
the individuals responsible for making the threats against the Garcia
Prieto family.** The prosecutor makes no final opinion, however, and
the case is essentially shelved until June 2003.%

June 6, 2003: Mauricio and Gloria Garcia Prieto file a new complaint
before the Attorney General’s Office, which asserts that the individuals
behind the death of their son are Mauricio Ernesto Vargas and Roberto
Hernan Bridge, and requests that the State continue its investigations.®
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June 16, 2003: The Attorney General’s Office opens prosecutorial
investigation No. 34-00-03.”

March 5, 2004: PDDH repeatedly requests and is denied access to the
files pertaining to Mr. Garcia Prieto’s murder.” It finally gains access
to the files on March 5, and finds them in a state of disorder and
neglect.”® PDDH determines that the last action taken on the case
occurred on June 23, 2003, when the Organized Crime Unit received a
request for the certified files of Jose Raul Argueta Rivas and Julio
Ismael Ortiz Diaz.”

March 18, 2004: The State requests the lifting of the precautionary
measures owing to Ms. Carmen Alicia Estrada’s decision not to use the
State’s protection services.”" After one of the Garcia Prieto family’s
farms is set on fire the following month, the Commission decides to
keep the precautionary measures in place.”

June 10, 2004: The investigation of Mr. Garcia Prieto’s murder is
officially closed.”

June 22, 2005: PDDH reports that the two men prosecuted for the
murder of Mr. Garcia Prieto belonged to an illegal armed group that
directly collaborated with political authorities.” It also notes several
irregularities in the investigation of Mr. Garcia Prieto’s death, such as
failing to consider that illegal armed groups caused his death.” It
concludes that the State’s failure to thoroughly investigate and
prosecute and punish those responsible for Mr. Garcia Prieto’s death
amounts to an extrajudicial execution.”

October 24, 2005: The Commission adopts Merits Report No. 94/05,
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Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 168, J 114 (Nov. 20, 2007).
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concluding that the State violated Article 4 (Right to Life), Article 5
(Right to Humane Treatment), Article 8 (Right to a Fair Trial), and
Article 25 (Right to Judicial Protection) of the American Convention.”
The Commission determines that there was an insufficient basis for
finding that the State violated Article 7(1) (Right to Personal Liberty
and Security), Article 11(2) (Prohibition of Arbitrary Interference with
Private Life, Family, Home, Correspondence, and of Unlawful Attacks
on Honor, and Dignity), and Article 17 (Rights of the Family) of the
American Convention.”

The Commission recommends that the State effectuate a complete,
impartial, and effective judicial investigation into the circumstances
surrounding Mr. Garcia Prieto’s death.” The State should identify the
perpetrators who participated at all levels of the crime and move
forward with criminal processing and punishment.*

The Commission also recommends that the State carry out a
similar investigation into the stalking and threatening of Mr. Garcia
Prieto’s parents and widow and prosecute and punish those
responsible.”

Lastly, the Commission requests that the State compensate
Mr. Garcia Prieto’s parents, widow and child for the violation of their
human rights.”

B. Before the Court

February 9, 2006: The Commission submits the case to the Court after
the State failed to adopt its recommendations.®

1. Violations Alleged by Commission®
To the detriment of Mr. José Mauricio Garcia Prieto Hirlemann and

Ms. Gloria Giralt de Garcia Prieto, Mr. Garcia Prieto’s parents, and
Ms. Carmen Alicia Estrada, his widow:
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Article 5 (Right to Humane Treatment)
Article 8 (Right to a Fair Trial)
Article 25 (Right to Judicial Protection)
all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American
Convention.

2. Violations Alleged by Representatives of the Victims®
Same Violations Alleged by Commission, plus:

To the detriment of Ramén Mauricio Garcia Prieto Estrada, Mr. Garcia
Prieto’s son, and Mr. Garcia Prieto’s other next of kin:

Article 5 (Right to Humane Treatment)
Article 8 (Right to a Fair Trial)
Article 25 (Right to Judicial Protection)
all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American
Convention.

To the detriment of Mr. Garcia Prieto:

Article 4 (Right to Life)
Article 8 (Right to a Fair Trial)
Article 25 (Right to Judicial Protection)
all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American
Convention.

To the detriment of Mr. José Mauricio Garcia Prieto Hirlemann,

85. Id. | 7-8. Luis Pérez Bennett served as the representative of Mrs. Carmen Alicia
Estrada (Mr. Garcia Prieto’s widow) and Mr. Ramén Mauricio Garcia Prieto Estrada
(Mr. Garcia Prieto’s son). Matilde Guadalupe Hernandez de Espinoza, Claudia Maria
Hernandez Galindo, Henri Paul Fino Sol6rzano, José Roberto Burgos-Vale, and José
Benjamin Cuéllar-Martinez of IDHUCA, as well as Viviana Krsticevic and Gisela De Leén of
CEJIL served as representatives of Mr. José Mauricio Garcia Prieto Hirlemann and Ms. Gloria
Giralt de Garcia Prieto (Mr. Garcia Prieto’s parents), and Ms. Ile Maria del Carmen Garcia
Prieto Taghioff, Ms. Lourdes Garcia Prieto de Patuzzo, and Ms. Maria de los Angeles Garcia
Prieto de Charur (Mr. Garcia Prieto’s three sisters).
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Ms. Gloria Giralt de Garcia Prieto, and Ms. Carmen Alicia Estrada,
Mr. Garcia Prieto’s parents and widow:

Article 11 (Right to Privacy)

in relation to:
Article 1(1) (Obligation to Respect Rights) of the American
Convention.

To the detriment of Maria de los Angeles Garcia Prieto de Charhur, lle
Maria del Carmen Garcia Prieto Taghioff, Lourdes Garcia Prieto de
Patuzzo, all Mr. Garcia Prieto’s sisters, and Ramoén Mauricio Garcia
Prieto Estrada, his son:

Article 5 (Right to Humane Treatment)
Article 8 (Right to a Fair Trial)
Article 11 (Right to Privacy)
Acrticle 25 (Right to Judicial Protection)
all in relation to:
Article 1(1) (Obligation to Respect Rights) of the American
Convention.

May 11, 2006: Judge Alejandro Montiel Arguello is appointed by the
State to be an ad hoc judge.*

September 26, 2006: The Court issues a decision on the Commission’s
request for provisional measures to protect the life and physical
integrity of Mr. Garcia Prieto’s parents; Maria de los Angeles Garcia
Prieto de Charhur, Mr. Garcia Prieto’s sister; José Benjamin Cuéllar-
Martinez, Matilde Guadalupe Hernandez de Espinoza, and José Roberto
Burgos-Vale, all legal counsel to the Garcia Prieto family; and Paulino
Espinoza, husband of Matilde Guadalupe Hernandez de Espinoza.” The
Court decides that the State must provide a permanent escort at each
person’s home® and at the Human Rights Institute of the Central
American University.” The escorts must not belong to the law
enforcement forces that might be involved in the case.”

86. Id. 712,n.7.

87. Garcia Prieto et al. v. El Salvador, Provisional Measures, Order of the Court, Inter-
Am. Ct. H.R. (ser. E) “Having Seen” ] 1-2 (Sept. 26, 2006).

88. Because no threats appeared to exist against Paulino Espinoza, the Court declined
to adopt provisional measures in his favor.

89. Id.“Considering” T 11-12.

90. Id.
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Judge Antbnio Augusto Cancado Trindade writes separately to
discuss the issues that arise when both the Court and the Commission
issue provisional measures.” Judge Cancado Trindade first considers lex
lata.”” Concerned about the Commission’s practice of ordering its own
provisional measures and then requesting additional measures from the
Court in extreme situations, Judge Cancado Trindade proposes that a
better policy would be to send requests for provisional measures
directly to the Court.® He offers four reasons in support of this
proposition.** First, the requirement of prior exhaustion of domestic
remedies does not apply to requests for provisional measures, since
provisional measures do not involve a judgment on the admissibility or
merits of a case.” Rather, provisional measures merely involve the
preventive and protective nature fundamental to summary
proceedings.”

Second, unlike the Court, whose provisional measures are
grounded on the rules of a Convention, the Commission’s provisional
measures are grounded on regulatory rules.” As a result, there should be
no need to exhaust the Commission’s provisional measures before
resorting to the Court.*® Judge Cancado Trindade expresses concern that
requiring the exhaustion of the Commission’s provisional measures may
create more obstacles for potential victims to overcome and amount to a
denial of justice on an international level.”

Third, the denial of provisional measures by the Commission must
be duly grounded so that petitioners feel their case has been given
adequate consideration and in order to avoid denying justice on an
international level.'®

Lastly, should the Commission deny requests for provisional
measures and petitioners resort to the Court, there exists the possibility
that the Court would deny the request owing to a lack of conventional
grounds (for instance, when the case is still pending before the

91. Id.

92. Lex lata refers to what the law is, as opposed to what the law should be, or de lege
ferenda.

93. Garcia Prieto et al. v. El Salvador, Provisional Measures, Separate Opinion of Judge
Antdnio Augusto Cangado Trindade, Inter-Am. Ct. H.R. (ser. E) “Considering” ] 1-2 (Sept.
26, 2006).
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Commission), as well as regulatory grounds.'®" This loophole could also
amount to a denial of justice on an international level.'®

Judge Cancado Trindade also considers issues regarding de lege
ferenda.” He comments that Article 77 of the Convention should be
amended to permit the Court to submit proposals for Additional
Protocols to the Convention in order to strengthen human rights
enforcement mechanisms and to increase the number of rights protected
under the Convention.” Judge Cancado Trindade also feels that alleged
victims should have the right to submit cases to the Court under Article
61(1), as opposed to only State parties and the Commission as the
Avrticle currently provides."™ Finally, Judge Cancado Trindade suggests
amending Article 63(2) so that potential victims may also be able to
request provisional measures.'® Given the possibility of circumstances
in which provisional measures are extremely urgent, Judge Cancado
Trindade considers the proposed amendments to be justified."”

December 3, 2006: Judge Sergio Garcia Ramirez, the President of the
Court, issues a resolution on provisional measures requiring the State to
adopt any measures necessary to protect the life and physical integrity
of Ricardo Alberto Iglesias Herrera, an expert witness in the case.'®
Mr. Iglesias Herrera’s life and safety were threatened while he was
driving when an unidentified driver tried to block his path and then fired
shots in the direction of his car.'® No one was injured, though some of
the shots hit the front windshield."

January 22, 2007: Judge Diego Garcia-Sayan recuses himself from
hearing the case.""!

January 23, 2007: Ms. Carmen Alicia Estrada and her son reach a

101. Id.qY 12-13.

102. Id.
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Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 168, § 1, n.* (Nov. 20, 2007).
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settlement agreement with the State."

January 27, 2007: The Court issues a decision on provisional
measures."* The Court ratifies Judge Garcia Ramirez’s Order of
December 3, 2006."* The Court also reiterates its demand that the State
continue to take measures necessary to protect the life and physical
integrity of Ricardo Alberto Iglesias Herrera, the expert witness, as well
as Mr. Garcia Prieto’s parents, Maria de los Angeles Garcia Prieto de
Charhur, José Benjamin Cuéllar-Martinez, Matilde Guadalupe
Hernandez de Espinoza, and José Roberto Burgos-Vale.'*”

March 30, 2007: Sonia Rubio Padilla, Astrid Maria Valencia, and
Francisco Antonio Chicas submit an amicus curiae brief to the Court."*®

June 15, 2007: Due to circumstances beyond his control, Judge ad hoc
Alejandro Montiel Argiiello renounces his role as a judge in the case.™’

July 4, 2007: The State submits proof of an indemnity payment to
Ms. Carmen Alicia Estrada to the Court, in accordance with the
settlement agreement that had been reached previously. '™

I1l. MERITS
A. Composition of the Court

Sergio Garcia Ramirez, President

Cecilia Medina Quiroga, Vice-President
Manuel E. Ventura Robles, Judge

Leonardo A. Franco, Judge

Margarette May Macaulay, Judge

Rhadys Abreu Blondet, Judge

Pablo Saavedra-Alessandri, Secretary
Emilia Segares-Rodriguez, Deputy Secretary

112. Id.q 69.

113. Id.

114. Garcia Prieto et al. v. El Salvador, Provisional Measures, Order of the Court, Inter-
Am. Ct. H.R. (ser. E) “Decides” § 1 (Jan. 27, 2007).

115. Id. | 2-3.

116. Garcia Prieto et al. v. El Salvador, Preliminary Objections, Merits, Reparations and
Costs, T 12.

117. 1d. 71, n*

118. Id.f12.
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B. Decision on the Merits

November 20, 2007: The Court issues its Judgment on Preliminary
Objections, Merits, Reparations and Costs.**

The State raises three preliminary objections, arguing that the
Court lacks jurisdiction ratione temporis, that domestic remedies have
not been exhausted, and that the Application to the Court was too
informal.*?’

The State contends that jurisdiction ratione temporis is lacking
because the key events of the case occurred before June 6, 1995, when
El Salvador recognized the Court’s jurisdiction.”” The State argues that
this temporal limitation precludes the Court from adjudicating on both
the circumstances of Mr. Garcia Prieto’s death and the investigative and
judicial events that followed his death.'?

The Court recognizes that an inherent power exists in a court’s
ability to decide the reach of its own jurisdiction.* It refers to Article
28 of the Vienna Convention on the Law of Treaties of 1969, which
provides for the non-retroactivity of treaties.” The Court also notes
Acrticle 62 of the American Convention, which permits States to limit
the temporal scope of the Court’s jurisdiction with regard to the
recognizing State.*® The Court concludes that the State is correct in that
the Court’s jurisdiction is temporally limited, and that the limitation is
compatible with Article 62 of the American Convention.'*

With respect to this case, the Court acknowledges that Mr. Garcia
Prieto’s death and the context of violence in which it took place
occurred prior to the State’s recognition of the Court’s jurisdiction."”’ As
such, the Court does not have jurisdiction to decide on those facts. The
Court does, however, have jurisdiction to adjudicate on autonomous
events that occurred after June 6, 1995.° These events include the
threats and other intimidating acts experienced by the Garcia Prieto

119. Garcia Prieto et al. v. El Salvador, Preliminary Objections, Merits, Reparations and
Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 168 (Nov. 20, 2007).
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family.™ The Court resolves to limit its judgment to those facts.

The State’s next preliminary objection concerns the petitioners’
failure to exhaust domestic remedies. The Court first points out that a
State can expressly or implicitly renounce its ability to object on the
basis of failure to exhaust domestic remedies.” Since the failure to
exhaust domestic remedies is an objection that should be raised in the
first action taken by the State before the Commission, declining to do so
indicates that the State has renounced its ability to object.”™”
Furthermore, a timely objection also requires that the State indicate
which remedies still must be exhausted and affirm that they are
effective.’® In this case, the State did not object on the basis of the
petitioners’ failure to exhaust domestic remedies." As a result, the
State is prevented from making the objection before the Court.

The final objection offered by the State is based on the informality
of the Application to the Court. The State argues that the Commission
did not follow the procedural requirements of Article 33 of the Rules of
Procedure of the Court and placed the State in a disadvantaged position
to exercise a legitimate defense by keeping the identity of a witness
concealed in its Application to the Court."® The Court dismissed the
State’s objection for two reasons.’* First, the objection does not have
the legal characteristic required of preliminary objections: it does not
address whether the Court can hear the merits of the case.”” The
informality of the Application is an issue that can be decided by the
Court once the proceedings are underway.”® Second, the State’s
argument has become moot, since the Commission withdrew the
anonymous witness from its list of witnesses."* The Court dismisses the
State’s final preliminary objection.'*

Before turning to the merits, the Court briefly addressed the issue
of who could be considered alleged victims in the case.** The Court
noted that under Article 34(1) of the Rules of Procedure of the Court, it

129. Id. 7 43-46.
130. Id.

131. Id. 49.
132. Id.

133. Id.

134. Id.§50-53.
135. Id. 54.
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141. 1d.]59.
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is the Commission that identifies the alleged victims in cases before the
Court. In its Merits Report No. 94/05, the Commission identified as
victims Mr. Garcia Prieto, Mr. José Mauricio Garcia Prieto Hirlemann,
Ms. Gloria Giralt de Garcia Prieto, and Ms. Carmen Alicia Estrada.** In
its Application to the Court, the Commission identified the same
individuals as victims, with the exception of Mr. Garcia Prieto. Because
a friendly settlement had been reached between Ms. Carmen Alicia
Estrada and her son and the State, the Court concluded that she had
renounced her claims in the proceedings before the Court.**® Thus, the
individuals that the Court would consider as alleged victims were only
Mr. José Mauricio Garcia Prieto Hirlemann and Ms. Gloria Giralt de
Garcia Prieto, Mr. Garcia Prieto’s parents.**

The Court found unanimously that EI Salvador had violated:

Article 8 (Right to a Fair Trial) and Article 25 (Right to Judicial
Protection), in relation to Article 1(1) of the Convention, to the
detriment of Mr. José Mauricio Garcia Prieto Hirlemann and Ms. Gloria
Giralt de Garcia Prieto,* because:

The State failed to adequately investigate the death of Mr. Garcia
Prieto.*® While the duty to investigate is “an obligation of means, not
results,” the investigation must still be diligent, thorough, and
effective.*” An investigation that is treated as a mere formality destined
to be unsuccessful, or that depends on the initiative of or discovery of
evidence by the victims or their family, does not satisfy a State’s
obligation to investigate human rights violations.**

The Court found that the State did not comply with its obligations under
Article 8 (Right to a Fair Trial) and Article 25 (Right to Judicial
Protection) for several reasons. First, state authorities failed to
collaborate with the Judge of the Third Criminal Court regarding his
requests to inspect books containing arrival and departure records of

142. Id.

143. Id.

144. Id. Y 70. The Court decided it would not consider Maria de los Angeles Garcia
Prieto de Charhur, Ile Maria del Carmen Garcia Prieto Taghioff, Lourdes Garcia Prieto de
Patuzzo, and Ramén Mauricio Garcia Prieto Estrada victims.
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the San Benito Battalion personnel.** On different occasions, the
records were said to have been missing, in tremendous disorder, or that
the individuals who could authorize entry were not present.”® Second,
state authorities failed to exercise due diligences with respect to the
prosecutorial investigation that had been opened on June 16, 2003.**
After June 2003, no action was taken in the file and the investigation
remained pending as of the date of the Court’s decision.” Third, the
Court observed that there was a delay by the judiciary to make a
determination that would conclude the investigation of the events.**

Article 5 (Right to Humane Treatment), in relation to Article 1(1)
of the Convention, to the detriment of Mr. José Mauricio Garcia Prieto
Hirlemann and Ms. Gloria Giralt de Garcia Prieto,” because:

The State’s failure to adequately investigate the death of Mr. Garcia
Prieto and the threats against his parents violated their right to humane
treatment as provided for in Article 5 of the American Convention.**
The Court noted the impact of the deficient investigation into the
murder of Mr. Garcia Prieto on the family; Ms. Gloria Giralt de Garcia
Prieto said that they felt “definitively disintegrated as a family”
because of the denial of justice.”™® The Court found the State had
violated Article 5 because of the insufficiency of the investigation.

In addition to the suffering brought about by impunity enjoyed by others
responsible for Mr. Garcia Prieto’s death, the State’s failure to
adequately investigate the threats and harassment experienced by
Mr. José Mauricio Garcia Prieto Hirlemann and Ms. Gloria Giralt de
Garcia Prieto also violated Article 5. While the Court found the
evidence insufficient to attribute the threats and harassment to the State
directly, it held that the State still had an obligation to undertake a
complete and effective investigation under its domestic laws. The State
did not meet its obligation in several ways. First, some acts of violence

149. Id. Y 111-16.
150. Id.§111.
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against the family were never investigated."® Where investigations were
begun, the Court noted inactivity by police and prosecutorial
authorities for periods of up to years.” The Court decided that the
State’s failure to investigate the harassment of the Garcia Prieto family
violated Article 5 of the American Convention.*®

The Court found unanimously that EI Salvador had not violated:

Article 11(2) (Prohibition of Arbitrary Interference with Private
Life, Family, Home, Correspondence, and of Unlawful Attacks on
Honor, and Dignity), in relation to Article 1(1) of the Convention, to the
detriment of the next of kin of Mr. Garcia Prieto,'* because:

The allegation that the Garcia Prieto family’s right to privacy was
violated because of the systematic surveillance they had experienced for
more than ten years had already been examined by the Court in its
analysis of the Article 5 violation.**

The Court found that it did not have jurisdiction to consider the alleged
violation of:

Article 4 (Right to Life), in relation to Article 1(1) of the
Convention, to the detriment of Mr. Garcia Prieto,"® because:

The Court’s jurisdiction was limited to events occurring after June 6,
1995, when El Salvador recognized its jurisdiction.'™ Since Mr. Garcia
Prieto’s death occurred on June 10, 1994, the Court was temporally
precluded from considering the alleged violation of the State’s
obligation to respect Article 4 of the American Convention.*®

158. Id.§ 156.
159. Id. 7 157-58.
160. Id. 7 157-60.
161. Id.161-62.
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163. 1d. 7 61-62.
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C. Dissenting and Concurring Opinions
1. Concurring Opinion of Judge Sergio Garcia Ramirez

In a separate opinion, Judge Garcia Ramirez discussed the duty to
investigate and several types of reception necessary for the fulfillment
of the duty to investigate.*®® He remarked that the duty to investigate has
two sources: the American Convention itself, and the rulings of the
Court when its jurisdiction has been recognized.'® The fulfillment of the
duty to investigate depends on several types of reception: national,
cultural, constitutional, political, jurisdictional, legal, and regulatory.
National reception of international decisions, according to Judge Garcia
Ramirez, is currently one of the most important issues in human rights
law."® The development of norms and practices within States that
enable compliance with the decisions of the Inter-American Court is
necessary to observe and protect the rights and liberties contained in the
American Convention."” Judge Garcia Ramirez recognized that the
issue is multifaceted and has many implications, but hoped that an
energetic effort would emerge to advance national reception of the
decisions of the Court.'

Cultural reception of the Court’s decision is also important.'”
Judge Garcia Ramirez observed that culture is the “natural
environment” for the observance of human rights. Public insecurity may
feed negative discourse on human rights; as a result, it is necessary to
strengthen the reception for human rights in order to optimize their
protection.'”

In his discussion on constitutional reception, Judge Garcia
Ramirez remarked on the hierarchy between national and international
orders.” Though the hierarchy between the orders is a longstanding and
difficult issue, Judge Garcia Ramirez stated his hope that the “supreme
hierarchy of the human being” would transcend it so that decisions in

166. Garcia Prieto et al. v. El Salvador, Preliminary Objections, Merits, Reparations and
Costs, Separate Opinion of Judge Sergio Garcia Ramirez, Inter-Am. Ct. H.R. (ser. C) No. 168
(Nov. 20, 2007).
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both orders would favor the fundamental rights of humans.*™

Judge Garcia Ramirez indicated that, even beyond constitutional
provisions, political reception is a means of advancing the scope and
protection of human rights.'”” The basic laws of States themselves can
create public policies that favor human rights.*

Judge Garcia Ramirez regards jurisdictional reception as one of the
most encouraging types of reception in the Inter-American system.'”
Internal jurisdictional reception of international jurisprudence and the
recognition of contributions from internal justice systems work in
harmony to advance human rights law as a whole.*”

Legal reception through internal norms of States is an absolute
necessity for the effectiveness of international orders.”™ According to
Judge Garcia Ramirez, this type of reception has fallen short. Even
though there may be good will by States in practice, in general, national
systems are not structured to allow for swift response to international
recommendations or decisions.*”

Lastly, regulatory initiatives designed to incorporate international
decisions in domestic law and the rules for making reparations of the
kind typically ordered by the Court are a practical way of making more
effective the Inter-American system of human rights.***

In his conclusion, Judge Garcia Ramirez made brief mention of the
role of the Court in the subjective and objective protection of human
rights."” The settlement agreement between Ms. Carmen Alicia Estrada
and the State was interesting in that, from the perspective of the
individual, it constituted a renunciation of claims satisfied by the State.
Under different circumstances this would have ended the Court’s role in
the case.'® Nevertheless, in recent years the Court had operated under
several conditions. First, the Court must officiously protect the rights of
the interested parties, indicating that subjective protection and objective
protection are detached.”® Second, though the protection concerns
primarily the case and victims at hand, it also concerns all of the States
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committed to the Inter-American system of human rights and their
inhabitants, all of whom have expectations in the guarantees of the
American Convention.'® Lastly, the protection of the guarantees could,
under some circumstances, call for the Court to continue with a case in
spite of a settlement agreement.”® Judge Garcia Ramirez granted that
these deliberations were without prejudice to this case; this case simply
illustrated the possible divergence of subjective and objective protection
of human rights and the role of the Court."*’

IV. REPARATIONS

The Court ruled unanimously that the State had the following
obligations:

A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

1. Investigate, Prosecute, and Punish Those Responsible

The Court noted the State’s success to investigating, trying, and
punishing two of the perpetrators of Mr. Garcia Prieto’s death.'®
Nonetheless, the Court ordered the State to bring the investigation of
Mr. Garcia Prieto’s murder to a proper conclusion.’® The Court also
instructed the State to continue its investigation into the threats and
harassment suffered by the Garcia Prieto family.*

2. Publication of the Judgment

The State must publish in its official gazette and one other
newspaper with widespread national circulation, specific sections of the

185. Id.

186. Id.
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188. Id.§ 192.
189. Id.§ 193.
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[ 191
Court’s decision.

3. Medical, Psychiatric, and Psychological Assistance
Finally, the Court ordered the State to provide, for as long as
necessary, free medical, psychiatric, or psychological assistance to
Mr. Garcia Prieto’s parents in an effort to ease their mental suffering.'”
B. Compensation
The Court awarded the following amounts:

1. Pecuniary Damages

The Court did not grant pecuniary damages to Mr. José Mauricio
Garcia Prieto Hirlemann and Ms. Gloria Giralt de Garcia Prieto.'*

2. Non-Pecuniary Damages
The Court awarded $20,000 to Mr. José Mauricio Garcia Prieto
Hirlemann and Ms. Gloria Giralt de Garcia Prieto each for their
psychological and moral suffering due to the State’s failure to conduct a
complete investigation of their son’s death.'**
3. Costs and Expenses
The Court awarded $13,000 to Ms. Gloria Giralt de Garcia Prieto
as compensation for the costs incurred during the domestic proceedings
and before the Inter-American system.**
4. Total Compensation (including Costs and Expenses ordered):
$ 53,000

C. Deadlines

191. Id. 7 198.
192. Id. 7 199-201.
193. Id. 7 169-78.
194. Id. 9§ 184-85.
195. Id.
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The investigation and adjudication of Mr. Garcia Prieto’s murder
must be completed by the State as soon as possible.'*

Within six months of the service of the Court’s judgment upon the
State, the State must publish the sections specified in its official gazette
and a newspaper with widespread national circulation.**’

The medical, psychiatric, and psychological treatment of
Mr. Garcia Prieto’s parents is to be provided upon request and for as
long as necessary."

The State must pay $20,000 to each of the parents of Mr. Garcia
Prieto for non-pecuniary damages within one year of the date of
judgment.*®

The State must pay $13,000 to Ms. Gloria Giralt de Garcia Prieto
for costs and expenses within one year of the date of judgment.””

V. INTERPRETATION AND REVISION OF JUDGMENT

[None]

V1. COMPLIANCE AND FoLLOw-UpP

September 26, 2006: The Court issued a decision on provisional
measures. In light of very serious threats to the next of kin of
Mr. Garcia Prieto and their legal counsel, the Court found a prima facie
case that the measures taken by the State to ensure the protection,
personal integrity, and lives of Mr. Garcia Prieto’s next of kin and their
legal counsel to be insufficient.® The Court holds that the State must
take the necessary protective measures to guarantee Mr. Garcia Prieto’s
next of kin and legal counsel their lives and personal integrity, ordering
that the State have a permanent escort for each of the aforementioned
beneficiaries to each of their homes who is properly trained and armed,
and not from those in law enforcement who may have been involved in
the events of Mr. Garcia Prieto’s death.”” Further, the Court ordered the
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State to allow the beneficiaries participate in the implementation of such
provisional measure and are kept up to date on the progress of the
implementation, that the State determine the origin of the threatening
phone calls to the beneficiaries, and that the State inform the Court of
its progress within fifteen days of notice of the Provisional Measures.””

December 3, 2006: The Court issued a decision on compliance and
provisional measures. The Court once again, ordered the State to
implement the same provisional measures as ordered on September 26,
2006.%

January 27, 2007: The Court issued a decision on provisional
measures. The Court once again ordered the State to implement the
same provisional measures as ordered on September 26, 2006.”*

November 24, 2008: The Court issued an Interpretation of Judgment
decision. The State had three requests from the Court for interpretation
of its judgment.”® First, the State asked that they Court clarify the
criteria used to decide what would be considered an independent event,
and what would be considered a specific violation when deciding in its
judgment.® The Court found that they were sufficiently clear in their
decision on the merits as to what the criteria for both an independent
event and a specific violation was, and therefore decided to reject the
States request for clarification.”®

Second, the State asked for clarification as to whether or not
provisional measures should be extended to those not declared to be the
victims by the Court.*® The Court decided that for a provisional
measure to be applicable to someone, the status of victim is not
required, and therefore also rejected the State’s request for
clarification.”*

Finally, the State asked the Court as to what their stance was with

203. Id at10-11 7 2-4.

204. Garcia Prieto et al. v. El Salvador, Provisional Measures, Order of the Court, Inter-
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regards to the statue of limitations regarding the criminal prosecutions
of Mr. Garcia Prieto’s case.”” The Court also held this request of
clarification as inadmissible, as it made it clear in its judgment that the
State must do all that is within its power to make sure an investigation is
concluded and that all those responsible are punished, and if necessary
would further examine this issue at the monitoring compliance stage.”**

December 18, 2009: The Court issued a decision on compliance and
provisional measures.”® The Court found that the State was not in
compliance with its September 26, 2006 Provisional Measures and the
President of the Court ordered a public hearing to be held on January
28, 291}0 to hear the State, Commission, and representatives on this
issue.

February 3, 2010: The Court issued a decision on compliance and
provisional measures.”®* The Court canceled all provisional measure
with regards to José Roberto Burgos Viale and Matilde Guadalupe
Hernéndez de Espinoza, and gave the State two months to carry out all
previous provisional measures for the rest of the beneficiaries, to be
implemented within four weeks of notice of the provisional measures.”*®
The Court also found that the State was not in compliance with its
November 20, 2007 provisions.”"’

August 27, 2010: The Court issued a decision on compliance.”® The
Court found that although the State had published the necessary clauses
of its November 20, 2007 judgment, the State was still not in full
compliance and had not conducted a thorough investigation of
Mr. Garcia Prieto’s death, nor had the State provided the ordered
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medical, psychiatric, or psychological treatment to the beneficiaries.””
The Court ordered the State to take all necessary measures to ensure
compliance with its judgment and stated that it would continue to
monitor the State’s compliance with its judgment.”
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Preliminary Objections, Merits, Reparations and Costs, Judgment, Inter-
Am. Ct. H.R. (ser. C) No. 188 (Nov. 24, 2008).

B. Inter-American Commission
1. Petition to the Commission
[Not Available]

2. Report on Admissibility

Garcia Prieto et al. v. El Salvador, Admissibility Report, Report No.
27/99, Inter-Am. Comm’n H.R., Case No. 11.697 (Mar. 9, 1999).
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3. Provisional Measures
[None]
4. Report on Merits
[Not available]
5. Application to the Court

Garcia Prieto et al. v. El Salvador, Petition to the Court, Inter-Am.
Comm’n H.R., Case No. 11.697 (Feb. 09, 2006).
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