Herrera Ulloa v. Costa Rica
ABSTRACT"

This case is about freedom of information, and in particular, the
chilling effects that slander and libel laws can have on journalists. In
this case, a journalist and the director of his newspaper were sued for
libel for having reported on news printed in another newspaper in Bel-
gium where it was claimed that a State diplomat was suspected of sev-
eral crimes. The Court found the burden the State courts placed on the
victims (that they had to prove the facts reported by the other newspa-
per were true) to be unreasonable and, thus, found the State in violation
of the American Convention.

I. FACTS
A. Chronology of Events

May 19-21, 1995, and December 13, 1995: Mr. Mauricio Herrera Ul-
loa, a journalist, publishes articles in La Nacion newspaper about Mr.
Félix Przedborski, a State diplomat to the International Atomic Energy
Agency, in Vienna.” The articles reference reports in the Belgian press
that associated Mr. Przedborski with serious crimes such as drug traf-
ficking, tax fraud, and fraudulent bankruptcy.® Additionally, the articles
question Mr. Przedborski’s suitability to serve as a public official.

November 12, 1999: Mr. Ulloa and La Nacion newspaper, represented
by Mr. Fernan Vargas Rohrmoser, are convicted by the State courts for
the articles published regarding Mr. Przedborski.® The Criminal Trial
Court of the First Judicial Circuit of San José finds Mr. Ulloa guilty on
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four counts of libel for the articles pertaining to Mr. Przedborski.® The
criminal court issues a fine of $1,034.23 for the four offenses.” The civil
court orders Mr. Ulloa and Mr. Vargas Rohrmoser to pay $206,846.40
in compensation to Mr. Przedborski.® Additionally, the civil court orders
the judgment against Mr. Ulloa and La Nacién to be published in La
Nacion in the same section as the allegedly defamatory articles.’ Lastly,
the court orders that Mr. Ulloa and Mr. Rohrmoser pay $3.45 for proce-
dural costs and $13,134.74 for Mr. Przedborski’s personal costs."

January 24, 2001: The Third Chamber of the Supreme Court of Justice
hears the appeal against the judgment and affirms the lower court deci-
sion.

B. Other Relevant Facts

The case of Mr. Ulloa is not unprecedented.”” Freedom of infor-
mation has been heavily regulated in Costa Rica.** During the mid-
1980s, all journalists must have graduated from the Colégio de Period-
istas to be able publish.** Additionally, the State had many controversial
and outmoded restrictions on the freedom of the press.” For example,
Acrticle 309 of the Criminal Code on desacato or “insult” law made it a
crime to offend certain public officials."® Offenders of the insult law
faced up to two years of jail time."’

On March 26, 2002, the Legislative Assembly eliminated Article
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309 of the Criminal Code."”® Nowadays, libel committed in the news
media is no longer considered a criminal offense and is now dealt
through the civil courts with the purpose of promoting freedom of press
and preventing self-censorship.** While press censorship may have been
reduced, censorship of movies, television shows, and books are still
common in Costa Rica.”” The State, through the Censors’ Office, con-
tinues to ban and block anything considered “harmful to national char-
acter.””* Episodes of certain reality television series have been blocked
and a large swath of the State’s citizens backed a law that banned any-
thing that “may constitute a social danger by its. . .pornographic or vio-
lent content.””

Il. PROCEDURAL HISTORY

A. Before the Commission
February 28, 2001: Mr. Fernando Lincoln Guier Esquivel, Mr. Carlos
Ayala Corao, Mr. Ulloa, and Mr. Vargas Rohrmoser (“Petitioners”) file
a petition with the Inter-American Commission on Human Rights (“the
Commission”) alleging that the State infringed upon their freedom of

expression.”

March 1, 2001: The Commission receives the petitioners’ request for
precautionary measures,* and the case is opened as No. 12, 367.%

March 24, 2001: Dr. Pedro Nikken applies to be a petitioner in the
case.”

March 28, 2001: The Commission forwards precautionary measures to
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the Inter-American Court of Human Rights (“the Court).”” The Com-
mission bases its request for precautionary measures on the fact that the
civil damages ordered against Mr. Ulloa and Mr. Rohrmoser are fast
approaching.” Additionally, since the State had disregarded the Com-
mission’s request for a stay of the judgment, the Commission believes
precautionary measures are in order so as not to violate the freedom of
expression of Mr. Ulloa and Mr. Rohrmoser.”

March 29, 2001: The State informs the Commission that the Secretariat
of the Supreme Court of Justice decided not to adopt the Commission’s
precautionary measures due to lack of jurisdiction.*

December 3, 2001: The Commission approves Admissibility Report
No. 128/01, declaring the case admissible.*

October 10, 2002: The Commission approves Report on the Merits No.
64/02.%* The Commission recommends that the State nullify the convic-
tion against the petitioners, remove Mr. Ulloa’s name from the Judici-
ary’s Record of Convicted Felons, vacate the order to publish the do-
mestic court’s judgment, repair the harm to Mr. Ulloa by paying
compensation, and take measures necessary to prevent a recurrence of
these events.*

B. Before the Court

January 28, 2003: The Commission submits the case to the Court after
the State fails to adopt its recommendations.* The Commission requests
the Court take into account the provisional measures in favor of Mr. Ul-
loa and Mr. Rohrmoser.*
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1. Violations Alleged by Commission®

Acrticle 13 (Freedom of Thought and Expression)
in relation to:
Article 1(1) (Obligation of Non-Discrimination)
Article 2 (Obligation to Give Domestic Legal Effect to Rights) of the
American Convention.

2. Violations Alleged by Representatives of the Victims®’
Same Violations Alleged by Commission, plus:

Article 8 (Right to a Fair Trial)
Article 25 (Right to Judicial Protection)

April 6, 2001 — December 6, 2011: The Court issues six separate orders
in response to the Commission’s Request for Provisional Measures on
March 28, 2001.*® The Court bases its order for provisional measures on
Avrticle 63.2 of the Convention, which establishes that in cases of ex-
treme gravity and urgency, the Court will adopt provisional measures it
deems necessary to avoid irreparable damage to persons.* Additionally,
Article 25.1 of the Rules of Procedure expressly provides that the Court,
upon the request of a party or on its own motion, may order provisional
measures it deems necessary to avoid irreparable damage.* On April 6,
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2002, however, the Court requests that the Commission and the State
provide more information on the urgency of the situation and the proba-
bility of irreparable damage to the alleged victims before it could order
provisional measures.** On September 7, 2001, the State agrees to adopt
measures necessary to suspend Mr. Herrera Ulloa’s name from the Judi-
ciary’s Record of Convicted Felons until a decision is made regarding
his case.” Additionally, the Court orders the State to suspend the order
for La Nacién to publish a portion of the decision handed down by the
San José First Circuit Criminal Trial on November 12, 1999.” On De-
cember 6, 2011, the Court issues another order calling upon the State to
continue to apply the measures ordered by the Court.*

1. MERITS
A. Composition of the Court®

Sergio Garcia Ramirez, President

Alirio Abreu Burelli, Vice President
Oliver Jackman, Judge

Antbnio A. Cancgado Trindade, Judge
Cecilia Medina Quiroga, Judge

Diego Garcia-Sayan, Judge

Marco Antonio Mata Coto, Judge ad hoc

Pablo Saavedra Alessandri, Secretary
Emilia Segares Rodriguez, Deputy Secretary

March 24, 2003: Costa Rica designates Mr. Marco Antonio Mata Coto
as judge ad hoc.*
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and Costs, n.*.
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B. Decision on the Merits

July 2, 2004: The Court issues its Judgment on Preliminary Objections,
Merits, Reparations and Costs.*

The Court found unanimously that Costa Rica had violated:

Article 13 (Freedom of Thought and Expression) in relation to Ar-
ticle 1(1) (Obligation to Respect Rights) of the Convention, to the det-
riment of Mr. Ulloa,” because:

The Court analyzed whether the conviction and repercussion violated
the freedom of thought and expression protected by Article 13 (Freedom
of Thought and Expression).* The Court described four aspects of im-
portance to Article 13: (1) the content of freedom and thought; (2) free-
dom of thought and expression in a democratic society; (3) mass media
and journalism’s role in relation to freedom of thought and expression;
and (4) restrictions on those thoughts and expressions in a democratic
society.”

Freedom of expression has an “individual dimension and a social di-
mension,” so that individuals protected by the Convention have a right
to express their thoughts but additionally have a right to “seek, receive
and disseminate information. ™ Both dimensions are equally important
and should be protected.”

Freedom of expression is a foundational aspect of a democratic socie-
ty.”® However, freedom of expression is not an absolute right and the
Court illustrated certain permissible restrictions on that right.>* Article
13(2) (Prohibition of A Priori Censorship) of the American Convention
provides for “the possibility of establishing restrictions on freedom of
expression where it states that abusive exercise of the right to freedom

47. Herrera Ulloa v. Costa Rica, Preliminary Objections, Merits, Reparations, and Costs.
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of expression shall be subject to subsequent imposition of liability. ™

However, the Court noted that, while there are certain instances where
freedom of thought and expression should be limited, such as when re-
porting on public officials and topics of public interests, certain latitude
should be given.*® This is essential for the functioning of a truly demo-
cratic society.” Those individuals who influence public interest have
voluntarily opened their activities to public scrutiny and are subject to a
larger risk of criticism.”

In regards to Mr. Ulloa’s article, the journalist was intrigued by infor-
mation in the Belgian Press about diplomat Mr. Przedborski and repro-
duced a portion of that article in La Nacion.* The State court ruled that
Mpr. Ulloa’s defense failed to prove that the facts he attributed to Mr.
Przedborski were true.” Mr. Ulloa was only able to show that there
were questions raised “in the European press about the party filing the
criminal complaint.”™

This standard of proof, that is to say the requirement that Mr. Ulloa
prove the facts attributed to Mr. Przedborski were true, was excessive
and an infringement on the freedom of thought and expression protected
by Article 13 (Freedom of Thought and Expression) of the American
Convention.” The standard of proof used by the State court was incon-
sistent with Article 13 of the American Convention since it had a deter-
rent and chilling effect on all those who practiced journalism, by forc-
ing them to prove the veracity of facts they publish.*® The Court pointed
out that punishment of a journalist who is solely assisting in disseminat-
ing information to the public is not in line with Article 13.** Therefore,
the Court found that the State violated the right to freedom of thought
and expression protected by Article 13, in relation to Article 1(1) (Obli-
gation to Respect Rights) of the American Convention.” The Court did
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not discuss nor validate the Commission’s and alleged victims’ repre-
sentatives claim that Article 2 (Domestic Legal Effects) of the Conven-
tion was violated.*

Article 8(2)(h) (Right to Appeal to a Higher Court) in relation to
Articles 1(1) (Obligation to Respect Rights) and 2 (Domestic Legal Ef-
fects) of the Convention to the detriment of Mr. Herrera Ulloa,” be-
cause:

Every state is internationally responsible for any interaction or omis-
sion done by its branches of power in violation of an internationally
recognized right.” In order for the Court to adjudicate on any infringe-
ment,Ggit must sometimes look to domestic proceedings done in that
State.

In the present case, the only remedy to challenge a criminal conviction
is a “writ of cassation,” which is regulated by Articles 443 to 451 of the
Code of Criminal Procedure.” Writs of cassation were filed during the
criminal case against Mr. Ulloa.”" On January 24, 2001, the Third
Chamber of the Costa Rican Supreme Court dismissed the two relevant
writ;v2 of cassation, and subsequently, Mr. Ulloa’s judgment became fi-
nal.

Article 8(2)(h) (Right to Appeal to a Higher Court) of the American
Convention provides that a person has a right to appeal “the judgment
to a higher court.”™ Appeals processes must be accessible and guaran-
tee a “full review of the decision being challenged.”"™

The Court held that although a higher court exists than the one that
tried Mr. Ulloa, the right to appeal is not automatic under Article
8(2)(h) (Right to Appeal to a Higher Court).” The right to appeal to a

66. Id. 1 136.
67. 1d.1137.
68. Id. 1 144.
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higher court must be effective, provide results to the end they were in-
tended to serve, and provide a full review of the decision being chal-
lenged.”

The State court’s reviews of the writs of cassation were cursory and not
thorough.” The review of Mr. Ulloa’s charges was solely that of the
formal and legal aspects of the conviction.” Mr. Ulloa was denied the
right to a complete review of his sentence, and thus, the Court found
that the State had violated Article 8(2)(h) (Right to Appeal to a Higher
Court) of the American Convention, in combination with Articles 1(1)
(Obligation to Respect Rights) and 2 (Domestic Legal Effects).” More-
over, the State violated Article 8(2)(h) (Right to Appeal to a Higher
Court) of the American Convention in combination with Articles 1(1)
(Obligation to Respect Rights) and 2 (Domestic Legal Effects) since the
writs of cassation filed to challenge the 1999 conviction were not given
a liberal remedy that would have permitted a higher court to do a truly
thorough examination on the merits.*

Article 8(1) (Right to be Heard by an Impartial Tribunal or Judge),
in relation to Articles 1(1) (Obligation to Respect Rights) of the Con-
vention to the detriment of Mr. Herrera Ulloa,” because:

Any person subject to a proceeding before a tribunal must be guaran-
teed the impartiality of that tribunal.” Only through that guarantee trust
and confidence in the judicial system can be built.*

In the case of Mr. Ulloa, the judges who denied his first writ of cassa-
tion were the same who denied his second and third.* Therefore, the
Court concluded that the judges of the Third Chamber of the Costa Ri-
can Supreme Court did not meet the impartiality requirement in decid-
ing multiple writs of cassation at different time periods throughout the

76. 1d. 1 164.
77. 1d.
78. 1d. 1 166.
79. 1d.1167.
80. Id.
81. Id. 1 169.
82. Id.
83. Id.f171.
84. Id.f172.
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conviction process.” For this reason, the State violated Article 8(1)
(Right to be Heard by an Impartial Tribunal or Judge) of the American
Convention.”

The Court found unanimously that Costa Rica had not violated:

Article 8(2) (Right to be Presumed Innocent) of the Convention, to
the detriment of Mr. Herrera Ulloa,” because:

Given the circumstances of the case, the violation must be examined in
light of Article 13(Freedom of Thought and Expression) of the Conven-
tion.* In the 1999 judgment of the Criminal Court of the First Judicial
Circuit of San José, the court required Mr. Ulloa to prove the “veracity
of the news published in the Belgian newspapers and then reproduced
in ‘La Nacion’”.%

The Court dismissed the allegations that the State violated the right to a
presumption of innocence protected under Article 8(2) (Right to Be Pre-
sumed Innocent) of the American Convention, in combination with Arti-
cle 1(1) (Obligation to Respect Rights).” The representatives of the al-
leged victims argued that the State courts established a presumption of
guilt %Td reversed the burden of proof, all to the disadvantage of Mr.
Ulloa.

The Court found that the representatives of the alleged victims did not
meet the burden of proving that the State violated Article 8(2) (Right to
be Presumed Innocent) of the Convention.”

The Court did not rule on:

Article 25 (Right to Judicial Protection) of the American Conven-
tion,” because:

85. Id. 175.
86. Id.
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The Court found the allegation was made belatedly by the alleged vic-
tims’ representatives and did not fit the facts of this case.*

Article 50 (The Commission’s Report) of the American Conven-
tion,” because:

The Commission did not plead a violation of this article.” The repre-
sentatives of the alleged victims argued that the State did not comply
with the recommendations of the Commission prepared under Article 50
(The Commission’s Report) and that is a per se violation of the article.”
However, it is not the Court’s obligation to determine the State’s re-
sponsibilities if the case is not submitted to the Court.*® There must be a
finding of responsibility before the case can be submitted for a decision
from the Court.*® Therefore, since the case was not submitted to the
Court, it was not within the Court’s discretion to determine the interna-
tional responsibilities that the State had incurred.'®

C. Dissenting and Concurring Opinions
1. Concurring Opinion of Judge Sergio Garcia Ramirez

In a separate concurring opinion, Judge Ramirez agreed with the
Court.™™ Judge Ramirez discussed how the violations of freedom and
expression occur not only in authoritarian regimes but also in flourish-
ing democracies, as is the case of Mr. Ulloa.'”

Judge Ramirez also agreed with the Court regarding the im-
portance of the mass media in disseminating information to the pub-
lic."” He emphasized that freedom of expression has two aspects: (1) a
fundamental right, which is connected to other basic rights; and (2) a

94. Id.

95. Id.1179.
96. Id.

97. 1d. 1180(a).
98. Id.1187.
99. Id.

100. Id.

101. Herrera Ulloa v. Costa Rica, Preliminary Objections, Merits, Reparations, and Costs,
Concurring Opinion of Judge Sergio Garcia Ramirez, Inter-Am. Ct. H.R. (ser. C) No.107, 1 1 (Ju-
ly 2, 2004).

102. Id.

103. 1d.f2.
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“functional” right, in providing a certain service to the guarantee of
rights and freedoms.'*

While the freedom of expression is an undeniable right, there are
certain limitations that must be accounted for.'® Judge Ramirez noted
that these limitations and restrictions must be “understood and applied
by a narrow criterion and by the strictest standards of reasonableness,
opportunity and moderation.”**® While keeping with those restrictions,
the right to freedom of expression underlined in Article 13 (Freedom of
Thought and Expression) may conflict with other rights, like the right to
privacy."”’

Judge Ramirez then questioned whether criminal law and the ac-
companying codes are best suited to this issue.'® Potentially, civil law
courts may be used to achieve the same results.™ Judge Ramirez men-
tioned a proposed Senate bill regarding freedom of expression and the
press that would introduce changes to the penal code.* This bill high-
lighted certain provisions regarding freedom of expression needing
amendment.*

Lastly, Judge Ramirez agreed that public officials, while still re-
taining privacy, open themselves up to a degree of invasion since the
public has an interest in the acts of their officials.'** The “umbrella of
protection,” Judge Ramirez pointed out, is smaller for a public official
than for an ordinary citizen."*®

109

IV. REPARATIONS

The Court ruled unanimously that the State had the following obliga-
tions:

104. 1d.14.
105. 1d.97.
106. 1d.18.
107. Id. 111.
108. 1d.117.
109. Id.

110. Id.f21.
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112. Id. §27.
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A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

1. Nullify the November 12, 1999 Judgment Against Mr. Ulloa

The State must nullify the judgment, including any measures it or-
dered, which includes but is not limited to fines imposed on Mr. Ulloa
and Mr. Rohrmoser, the order to La Nacion to replace the allegedly de-
famatory article with the operative judgment, and the order entering Mr.
Ulloa’s name on the judiciary’s Record of Convicted Felons.™

2. Respect and Ensure the Right to Freedom of Thought and Expression

The State must respect and protect the right to freedom of thought
and expression, as illustrated in the terms of Article 13 (Freedom of
Thought and Expression) of the American Convention.**

3. Conform the Domestic Legal System to Comply with International
Standards

The State must conform its domestic legal system to fit within the
provisions of Article 8(2)(h) (Right to Appeal to a Higher Court) of the
American Convention.**

B. Compensation
The Court awarded the following amounts:

1. Pecuniary Damages

The Court stated that the Judgment in itself is a form of reparation
for Mr. Ulloa and covers the issue of pecuniary damages.*’

114. Herrera Ulloa v. Costa Rica, Preliminary Objections, Merits, Reparations, and Costs,
11 195.

115. 1d. 1 197.

116. Id. §198.

117. 1d. 1 200.
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2. Non-Pecuniary Damages

The Court awarded $20,000.00 to Mr. Ulloa for non-pecuniary
damages he sustained."*®

3. Costs and Expenses

The Court awarded Mr. Ulloa $10,000.00 for costs and expenses
incurred in litigating his defense before the Court.**

4. Total Compensation (including Costs and Expenses ordered):
$30,000
C. Deadlines

The State must comply with the measures of reparation and reim-
bursement of expenses within six months of the date of notification of
the Judgment.”® The State must comply with the other reparations or-
dered within a reasonable period of time.***

Within six months of the notification of the judgment, the State
must submit to the Court a report on the measures taken to comply with
the Judgment.'®

V. INTERPRETATION AND REVISION OF JUDGMENT
[None]
V1. COMPLIANCE AND FoLLOwW-UP
April 28, 2006: To comply with the obligation to conform the domestic

legal system to the provisions of Article 8(2)(h) (Right to Appeal) of the
American Convention,” the State’s Legislative Assembly enacted Law

118. Id.

119. 1d. 1202.

120. Id. 1204.

121. 1d.

122. 1d. 1 206.

123. Herrera Ulloa v. Costa Rica, Monitoring Compliance with Judgment, Order of the Court,
Inter-Am. Ct. H.R., “Considering” 1 19 (July 9, 2009).
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No. 8503, eventually published on June 6, 2006 in the official gazette.

September 22, 2006: The Court verified that the State had complied
with payment of non-pecuniary damages and reimbursement of expens-
es, leaving only the payment of interest on arrears to be paid."”

The Court found that the State had partially complied with its obli-
gation to nullify the Judgment issued by the Criminal Court of the First
Judicial Circuit of San José.””® The Court decided to keep the proceed-
ing open to ensure that the State would nullify the judgment of the
Criminal Court.*”” Additionally, the Court wanted to ensure that the
State would adjust its domestic legal system to conform to the Conven-
tion, and to ensure that the State pays the accrued interest for the late
payment of non-pecuniary damages and expenses for Mr. Ulloa.'**

Thus, the Court requested that the State submit a report specifying
the mlegsures adopted in compliance with the reparations by January 19,
2007.

July 9, 2009: The Court determined that the State had successfully
made the payment of the interests on the delayed payments to Mr. Ul-
loa.™® However, the Court concluded that Law No. 8503, adopted on
April 28 2006, was a bona fide attempt to comply with the Judgment, it
still provided no guarantee that the highest State courts would carry out
a comprehensive review of all the issues presented.”™ Therefore, the
Court decided that this law was not, per se, in compliance with the
Judgment.**

The Court determined that it would keep monitoring compliance to
ensure that the State adjusts its domestic legal system to satisfy the
Judgment and fully repeal the judgment issued by the Criminal Court
for the First Judicial Circuit of San José."® Additionally, the Court re-
quired the State to submit a report illustrating the measures adopted by

124. 1d.

125. Herrera Ulloa v. Costa Rica, Monitoring Compliance with Judgment, Order of the Court,
Inter-Am. Ct. H.R., “Considering” 1 9 (Sept. 22, 2006).

126. Id. “Declares” { 1.

127. Id. “Declares” 1 2(a).

128. Id. “Declares” 11 2(b)-(c).

129. Id. “And Decides” { 2.

130. Herrera Ulloa v. Costa Rica, Monitoring Compliance with Judgment, Order of the Court,
“Declares” 1 1(a) (July 9, 2009).

131. Id. “Considering” 11 19, 22.

132. Id.

133. Id. “Declares” 11 2(a)—(b).
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October 15, 2009 and to fully adopt all measures by July 2, 2004."*
November 22, 2010: The State fully complied with the judgment of the
Court by nullifying, in every respect, the judgment of the First Judicial
Circuit of San José and by bringing the State’s domestic legal system in
line with the provisions of the American Convention."™ Therefore, the
Court found that State had fully complied with the Court’s judgment is-
sued on July 2, 2004 and closed the case of Mr. Ulloa.**
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