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ABSTRACT"

This case is about the prohibition to screen Martin Scorsese’s movie
“The Last Temptation of Christ” in Chile. The movie, which tells a sto-
ry of the life of Jesus different from the traditional one told in the scrip-
tures, was banned in Chile to protect public morals and the Christian
faith. This was the first case where the Court had a chance to discuss
freedom of religion, freedom of thought and expression. The Court
eventually found both Chile’s laws allowing prior censorship, and the
ban of the movie in particular, inconsistent with the American Conven-
tion. Although Chile resisted litigation before the Court, eventually it
fully complied with the decision.

I. FACTS
A. Chronology of Events

August 12, 1988: The film The Last Temptation of Christ is released.”
The film is directed by Martin Scorsese and is based on a book written
by Nikos Kazantzakis.® The film depicts the life of Jesus Christ and |s
considered controversial because it departs from the gospel narrative.*
Commentators have stated that the film “asks the question, what would
have happened if Jesus Christ had refused to die on the cross and had a
wife and children?””

November 29, 1988: Following a petition to show the film by United
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Internatlonal Pictures Ltd., the company responsible for distributing the
film,° the Clnematogra;)hlc Classification Council prohibits exhibition
of the film in the State.

November 11, 1996: United International Pictures files another petition
W|th the Cinematographic Classification Council against the prohibi-
tion.? The Cinematographic Classification Counsel reviews the prohibi-
tion of the film and, after a majority vote, authorizes reclassmcatlon of
the film, allowing exhibition to audiences over the age of elghteen

Between November 11, 1996 and January 20, 1997: Mr. Sergio Garcia
Valdés, Mr. Vicente Torres Irarrdzabal, Mr. Cristian Heerwagen Guz-
man, and Mr. Joel Gonzélez Castillo, on behalf of Jesus Christ, the
Catholic Church, and themselves, file a remedy for protection with the
Court of Appeals of Santiago (“Court of Appeals™) seeking annulment
of the Cinematographic Classification Council’s decmon to allow exhi-
bition of the film to audiences over the age of elghteen

January 20, 1997: The Court of Appeals grants protection and annuls
the Cinematographic Classification Counsel s decision to screen the
film to audiences over the age of elghteen ' No one in the State can see
the film in theaters or watch it on video."> The Court of Appeals holds
that “the image of Christ is deformed and diminished, to the utmost.”

The Court of Appeals reasons that the values on which the State is
based are rooted in the image of Christ.* By deformmg Christ’s image,
it is possible that the film will destroy many peoples smcere beliefs and
therefore hinder individuals’ freedom of expressmn ® The Court of Ap-
peals notes that to decide otherwise, so as to allow exhibition of the
film, would go against the Chilean Constitution’s goal of protecting the

6. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Monitoring Compli-
ance with Judgment, Order of the Court, Inter-Am. Ct. H.R. 1 20 (Nov. 28, 2003).
7. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, Judgment, Inter-Am. Ct. H.R., (ser. C) No. 73, 1 60(c) (Feb. 5, 2001).
8. Id. 160(d).
9. Id.
10. Id. 1 60(e), n.9-10.
11. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Admissibility Report,
Report No. 31/98, Inter-Am. Comm’n H.R., Case No. 11.803, 1 13 (May 5, 1998).
12. Mufioz,supra note 2.
13. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 78.
14. Id.
15. 1Id.
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right of an individual to maintain certain beliefs."® To hold otherwise
would endanger the State by disregarding these values."’

April 14, 1997: The State’s President, Mr. Eduardo Frei Ruiz-Tagle,
submits to the Chamber of Deputies a draft constitutional reform to Ar-
ticle 19(12) of the Chilean Constitution.'® This draft proposes to elimi-
nate the system of cinematographic censorship, replacing it with a clas-
sification system.19 Specifically, the draft proposes amending Article
19(12) to replace the term “censorship” with “rating” and to include the
phrase “to create and propagate the arts.”?°

June 17, 1997: The Supreme Court of Justice of Chile (“Supreme
Court’? confirms the January 20, 1997 decision of the Court of Ap-
peals.2 As a result of the Supreme Court’s decision, the film cannot be
shown in the State to any person of any age.22 The Supreme Court states
that the film defames and dishonors Jesus Christ, thereby offending all
who have faith in Jesus Christ.> As a result of the Supreme Court deci-
sion, social, political, and legal debates arise in the State regarding free-
dom of thought, expression, conscience, and religion.**

September 3, 1997: Lawyers for the Public Liberties A.G. (Asociacién
de Abogados por las Libertades Publicas A.G.) file a petition with the
Inter-American Commission on Human Rights on behalf of Mr. Juan
Pablo Olmedo Bustos, Mr. Ciro Colombara Lopez, Mr. Claudio Mar-
quez Vidal, Mr. Alex Mufoz Wilson, Mr. Matias Insuza Tagle, and Mr.
Hernan Anguirre Fuentes.”

16. 1d.
17. 1d.
18. 1d. 1 60(g).
19. 1d.

20. The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Admissibility Report,
11 5-6 (May 5, 1998).

21. 1d.113.

22. 1d.

23. Gomez, supra note 3.

24. Amaya Ubeda de Torrest, Freedom of Expression Under the European Convention on
Human Rights: A Comparison With the Inter-American System of Protection of Human Rights, 10
HuM. RTS. BRIEF 6, 7 (2003).

25. The publically-accessible documents of the Commission and the Court do not provide
additional information regarding Mr. Olmedo Bustos, Mr. Marquez Vidal, Mr. Mufioz Wilson,
and Mr. Anguirre Fuentes. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Mer-
its, Reparations and Costs, 1 5. No information is available as to the following victims: Mr. Juan
Pablo Olmedo Bustos, Mr. Claudio Marquez Vidal, Mr. Alex Mufioz Wilson, and Mr. Hernan
Anguirre Fuentes.
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Mr. Colombara Lopez is twenty-eight years old when the film The
Last Temptation of Christ is censored in the State.”® He is a lawyer in
private practice and is emgloyed by the Catholic University of Chile.”’
He has not seen the film.*® He feels that the remedy for protection filed
by Mr. Garcia Valdés, Mr. Torres Irarrdzabal, Mr. Heerwagen Guzman
and Mr. Gonzalez Castillo, on behalf of Jesus Christ, the Catholic
Church, and themselves, is “tremendously serious.”” He claims he is
directly prejudiced because he is prevented from viewing the apparently
artistic film.*® As a result, he claims that he is deprived of the possibility
of forming a judgment or an opinion regarding the film, and his ability
to access information is restricted.**

Mr. Insuza Tagle is in his fourth year of legal studies at the Uni-
versity of Chile when the film The Last Temptation of Christ is cen-
sored in the State.** He has not seen the film.* Mr. Tagle claims that the
censorship of the film impedes access to information.** He also feels
compelled to become involved in this case because he is a student rep-
resentative at the University of Chile.*® He claims he is directly preju-
diced because his intellectual development is impaired and he is pre-
vented from accessing information that would promote the ability to
form an independent opinion.36 As a result, he is deprived of the oppor-
tunity to develop intellectually.37

November 17, 1999: The Chamber of Deputies adopts the draft consti-
tutional reform, one step in a series to amending the Constitution.*
B. Other Relevant Facts

October 1, 1974: Decree Law 679 of Chile authorizes the Cinemato-

26. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 45(a).

27. 1d.

28. Id.

29. Id.

30. Id.

31. Id.

32. 1d. 145(b).

33. 1d.

34. Id.

35. Id.

36. Id.

37. 1d.

38. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 60(h).
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graphic Classification Council to monitor exhibition and classification
of films in the State.*

1980: Article 19(12) of the State Constitution establishes a classifica-
tion system that allows the State to censor the exhibition and publicity
of films.*

Il. PROCEDURAL HISTORY
A. Before the Commission

September 3, 1997: Lawyers for the Public Liberties A.G. file a petition
with the Commission on behalf of Mr. Olmedo Bustos, Mr. Colombara
Lépez, Mr. Marquez Vidal, Mr. Mufioz Wilson, Mr. Insuza Tagle, and
Mr. Anguirre Fuentes.*

Ma)/ 5, 1998: The Commission adopts Admissibility Report No. 31/
98," finding that the case is admissible.*

June 22, 1998: The parties, along with the Commission, unsuccessfully
attempt to reach a settlement.**

September 29, 1998: The Commission adopts the Report on Merits No.
69/98.* The Commission concludes that the decision by the Supreme
Court to ban exhibition of the film violates the right to freedom of con-
science and religion in Article 12 and the right to freedom of thought
and expression in Article 13.* The Commission recommends that the
State: (1) eliminate censorship and allow the showing of the film, (2)
alter its domestic laws to conform to the American Convention, (3) al-
low its citizens to exercise the rights of freedom of conscience and reli-
gion and of freedom of thought and expression, (4) refrain from censor-
ing films, (5) make reparations to the victims, and (6) reimburse the

39. Id. 160(b).

40. 1d. 160(a).

41. 1d.95.

42. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Admissibility Report,
11

43. 1d. §19.

44, “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 9.

45. 1d. § 10.

46. Id.
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victims for the costs associated with litigation of this case, including at-
torneys’ fees.”’

B. Before the Court

January 15, 1999: The Commission submits the case to the Court after
the State failed to adopt its recommendations.*

1. Violations Alleged by Commission™

Acrticle 12 (Freedom of Conscience and Religion)
Acrticle 13 (Freedom of Thought and Expression)
all in relation to:
Avrticle 1(1) (Obligation to Respect Rights)
Avrticle 2 (Domestic Legal Effects) of the American Convention.

2. Violations Alleged by Representatives of the Victims®
Same Violations Alleged by the Commission.
September 2, 1999: The State submits its answer to the application.51
November 9, 1999: The Court issues an order rejecting the State’ s, an-
swer to the application because the statutory time I|m|t has explred 2 As
a result, the State does not contribute any evidence,> aside from its de-
fense that it submitted a draft reform to Article 19(12) of its Constitu-

tl0n

November 15, 1999: Hermes Navarro del VValle submits an amicus curi-
ae brief to the Court.”

September 18, 2000: Sergio Garcia Valdés submits an amicus curiae

47. 1d.93.

48. 1d. 11

49. Id.

50. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs. The Court’s Judgment did not identify the victim’s representatives or separate viola-
tions alleged by the representatives.

51. Id. §24.

52. 1d. 1 30.

53. 1d. 147.

54. 1d. §52.

55. 1d. 1 31.
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brief to the Court.”®
I1. MERITS
A. Composition of the Court™

Antonio A. Cancado Trindade, President
Méaximo Pacheco Gomez, Vice President
Hernan Salgado Pesantes, Judge

Oliver H. Jackman, Judge

Alirio Abreu Burelli, Judge

Sergio Garcia Ramirez, Judge

Carlos Vicente de Roux Rengifo, Judge

Manuel E. Ventura Robles, Secretary
Renzo Pomi, Deputy Secretary

B. Decision on the Merits

February 5, 2001: The Court issues its Judgment on Merits, Repara-
tions and Costs.”

The Court found unanimously that the State had violated:

Article 13 (Freedom of Thought and Expression), in relation to Ar-
ticles 1(1) and 2 of the Convention, to the detriment of Mr. Olmedo
Bustos, Mr. Colombara L6pez, Mr. Marquez Vidal, Mr. Mufioz Wilson,
Mr. Insuza Tagle, and Mr. Anguirre Fuentes,” because:

The Court noted that those who are protected by the American Conven-
tion “have the right and the freedom to express their own thoughts . . .
and to seek, receive and impart information and ideas of all kinds. 00
Freedom of expression includes the right to communicate one’s view-
point, the right to exchange ideas amongst one another, and the right to

56. Id. 1 34.

57. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs.

58. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs.

59. 1d. §103(1).

60. Id. 1 64.
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learn others’ opinions. ' “4s a cornerstone of a democratic society,
freedom of expresswn is an essential condition for society to be suffi-
ciently informed.” ? The Court also noted, however, that Article 13(4)
(Exception to Prohibition of Censorship for the Protection of Minors) of
the American Convention allows for an exception to prior censorship. 63
Specifically, this exception allows censorship of publlc entertainment
only when doing so would morally protect children.®* In all other cases,
censorship of publlc entertainment is a violation of freedom of thought
and expressmn Since the Supreme Court affirmed the Appellate
Court’s decision to prohibit exhibition of the film for all ages, the State
violated Article 13 (Freedom of Thought and Expression) of the Ameri-
can Convention.*®

The Court unanimously dismissed the claim of violation of Article
12 (Freedom of Consuence and Religion), in relation to Articles 1(1)
and 2 of the Convention,”” because the Commission had not stated the
grounds for violation of that article in its brief on final arguments.®
Prohibition of the film did not deprive any individuals “of their rlght to
maintain, change, profess or disseminate their religion or beliefs. »0

C. Dissenting and Concurring Opinions
1. Separate Opinion of Judge Carlos Vicente de Roux Rengifo

In a separate opinion, Judge Vicente de Roux Rengifo explained
his reasoning in concluding that the State had not violated Article 12
(Freedom of Conscience and Religion) of the American Convention.”
Judge Rengifo reached this conclusion because there was insufficient
evidence to conclude that the prohibition on the exhlbltlon of the film
impaired the victims’ right to change religion or beliefs.”" In order to

61. Id. Y 66.

62. Id. 1 68.

63. 1d.{70.

64. Id.

65. Id.

66. Id.71.

67. 1d.1103(2).

68. Id.f79.

69. Id.

70. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, Opinion of Carlos Vicente de Roux Rengifo, Inter-Am. Ct. H.R. (ser. C) No. 73, 1 1
(Feb. 5, 2001).

71. 1d.
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prove that the State violated Article 12 (Freedom of Conscience and Re-
ligion), the victims would have had to submit specific evidence that the
prohibition of the film impaired their right to change their rellglon

2. Concurring Opinion of Judge Ant6nio A. Cangado Trindade

In a concurring opinion, Judge Cancado Trindade expressed the
importance of requiring that States conform domestlc law to the stand-
ards set forth in the American Convention.’ Judge Cancado Trindade
noted that this was the first case that the Court heard concerning free-
dom of thought and expressron Judge Cancado Trindade reasoned that
a State becomes responsible at the moment a wrongful act or omission
occurs in violation of a human rights treaty.” Similarly, any act or
omission that is in breach of a human rights treaty and is committed by
a State’s Executlves, Legislative, or Judicial branch is automatically im-
puted to the State.

Judge Cancado Trindade also discussed how the principle of sepa-
ration of powers does not determrne international responsibility of a
State under a human rights treaty " Domestic law that unlawfully de-
prives rights protected by a human rrghts treaty constitutes a continuous
violation of that human rights treaty Judge Cancado Trindade clari-
fied that a domestic law, regardless of its rank, WhICh I in violation of a
human rights treaty, is per se imputed to the State.” Furthermore, the
rule of exhaustion of remedies of domestic law is applied procedurally,
rather than substantrvely, and is not extended to constitutional reforms
or legislative orders.®® There i dsno legal obstacle to directly applying in-
ternational law domestlcally ! Once it is determined that a State has vi-
olated a human rights treaty, the State shall no longer breach that right
and must provide reparations and guarantee to the victims the ability to
exercise the breached right; a State’s modifications to its domestic law

72. 1d.

73. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, Concurring Opinion of Judge A.A. Cangado Trindade, Inter-Am. Ct. H.R. (ser. C) No.
73, 127 (Feb. 5, 2001).

74. 1d. 1 40.

75. 1d.

76. 1d.

77. 1d.

78. Id.

79. Id.

80. Id.

81. Id.
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may constitute a form of reparations.82 Judge Cancado Trindade con-
cluded that international law and domestic law, rather than state-
centered law, must provide a full safeguard to human rights.83

IVV. REPARATIONS

The Court ruled unanimously that the State had the following obliga-
tions:

A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

1. Implement Legislative Reform
The Court ordered the State to amend its domestic law to eliminate
prior censorship and allow for exhibition of the film.®* The State must
also ensure that its domestic law conforms to the American Conven-
tion.®
B. Compensation
The Court awarded the following amount:

1. Costs and Expenses

The State must pay $4,290 to reimburse the victims and their rep-
resentatives for the expense of litigating this case.®

2. Total Compensation (including Costs and Expenses ordered):

$4,290

82. Id.

83. Id.

84. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 103(4).

85. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, Concurring Opinion of Judge A.A. Cangado Trindade, 11 27, 40.

86. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Merits, Reparations
and Costs, 1 103(5).
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C. Deadlines

The State must comply with the order of the Court to adopt legisla-
tive reforms within a reasonable period of time.*” Within six months of
notification of the Judgment, the State must provide the Court with a re-
port detailing its progress in reforming its Ieglslatlon ® The Court did
not specify a deadline for when the State must pay the victims.*

V. INTERPRETATION AND REVISION OF JUDGMENT
[None]
V1. COMPLIANCE AND FoLLow-UpP

July 10, 2001: The Chilean National Congress adopted the draft constl-
tutional reform introduced by President Frei Ruiz-Tagle in 1997.%

August 7, 2001: The State submitted a report descrlblng the measures it
had taken to comply with the Court’s Judgment ' Specifically, the
Chilean National Congress adopted the draft constitutional reform elim-
inating prior censorshlp ® The State also drafted a classification law to
classify cinematographic works* and the Cmematographlc Classifica-
tion Council began reclassifying previously banned films.’

June 21, 2002: The State paid the sum of $4,290 by check.”

November 28, 2002: The Court issues an order requmng the State to
comply promptly with the remainder of the Judgment

January 4, 2003: Act No. 19.846, the CIassrflcatlon of Cinematograph-
ic Production Act, entered into force.”” The first article of Act No.

87. Id. 1103(4).

88. Id.

89. Id. 1103(5).

90. “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Monitoring Compli-
ance with Judgment, Order of the Court, Inter-Am. Ct. H.R. 1 19 (Nov. 28, 2003).

91. Id. 2.

92. Id.

93. Id.

94. Id.

95. Id. 11 29-30.

96. Id.f18.

97. 1d.f19.
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19.846 established a classification system based on age.*® This classifi-
cation system was designed to protect children.*

January 9, 2003: The Last Temptation of Christ was reclassified under
Chilean law allowing its exhibition to audiences over eighteen years of
age_loo
March 11, 2003: The Last Temptation of Christ was exhibited at the
Cine Arte Alameda in Santiago, Chile to viewers over the age of eight-
een.101
November 28, 2003: The Court |ssued an order determining that the
State fully complied with the Judgment ? The case was closed and the
victims and their representatives were notified of this order.’®

VII. LiST oF DOCUMENTS

A. Inter-American Court

1. Preliminary Objections

[None]

2. Decisions on Merits, Reparations and Costs

“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Mer-
its, Reparations and Costs, Judgment, Inter-Am. Ct. H.R., (ser. C) No.
73 (Feb. 5, 2001).

“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Mer-
its, Reparations and Costs, Opinion of Carlos Vicente de Roux Rengifo,
Inter-Am. Ct. H.R. (ser. C) No. 73 (Feb. 5, 2001).

“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Mer-

98. Id.
99. Id.
100. Id. Y 20.
101. Id. §18.
102. Id. “Decision” | 1.
103. Id.
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https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
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its, Reparations and Costs, Concurring Opinion of Judge Antdnio A.
Cancado Trindade, Inter-Am. Ct. H.R. (ser. C) No. 73 (Feb. 5, 2001).

3. Provisional Measures
[None]
4. Compliance Monitoring
“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Moni-

toring Compliance with Judgment, Order of the Court, Inter-Am. Ct.
H.R. (Nov. 28, 2003).

5. Review and Interpretation of Judgment
[None]
B. Inter-American Commission
1. Petition to the Commission
[Not Available]
2. Report on Admissibility
“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Ad-

missibility Report, Report No. 31/98, Inter-Am. Comm’n H.R., Case
No. 11.803 (May 5, 1998).

3. Provisional Measures
[None]
4. Report on Merits
“The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile, Report

on Merits, Report No. 69/98, Inter-Am. Comm’n H.R., Case No. 11.803
(Sept. 29, 1998).


https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_001_merits_reparations_and_costs_feb_2001.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_004_monitoring_compliance_with_judgment_nov_2003.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_004_monitoring_compliance_with_judgment_nov_2003.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_004_monitoring_compliance_with_judgment_nov_2003.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_006_report_on_admissibility_may_1998.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_006_report_on_admissibility_may_1998.pdf
https://iachr.lls.edu/sites/iachr.lls.edu/files/the_last_temptation_of_christ_006_report_on_admissibility_may_1998.pdf
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5. Application to the Court
[Not Available]
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