Fornerdn and daughter v. Argentina
ABSTRACT!

This case is about a child who was given up for adoption by the mother
right after birth, but whose biological father fought for years to obtain
recognition and custody. The Court found Argentina in violation of sev-
eral articles of the American Convention including the right to a hearing
within reasonable time and the right to family.

I. FACTS
A. Chronology of Events

1999 to 2000: Mr. Leonardo Anibal Javior Forneron and Ms. Diana Eliz-
abeth Enriquez, both of Rosario del Tala, in the Entre Rios Province of
Argentina, have a relationship that lasts approximately twelve months.”
Ms. Enriquez becomes pregnant before the two end their relationship, but
does not inform Mr. Fornerén.? He remains unaware of the pregnancy for
approximately five months, until a mutual friend tells him.* After learning
of Ms. Enriquez’s pregnancy, Mr. Forneron asks her several times
whether he is the child’s father; she denies that he is.®

June 16, 2000: Ms. Enriquez gives birth at the Victoria Polyclinic Hos-
pital in the city of Victoria, Entre Rios Province.’ The child, a girl, is
named Milagros.’

June 17, 2000: In the presence of the Assistant Ombudsman for Children
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and the Poor of Victoria (Defensor de Pobres y Menores), Ms. Enriquez
signs an official document stating she willingly places Milagros under a
provisional guardianship pending future adoption, and does not W|sh to
undergo any formal judicial guardianship or adoption procedure.® She
then surrenders Milagros to a married couple from Buenos Aires, Mr.
Zucchi and Mrs. Bassi, and returns to Rosario del Tala. Mr. Fornerén,
after learning of the birth, asks Ms. Enriquez again if he is the child’s
father and says that if so, they can retrieve the child and he will care for
her.*® She finally admits that he is the father, but tells him she does not
want him to retrieve Milagros.™

July 3, 2000: Mr. Fornerén and Ms. Enriquez appear for a hearing at the
Office of the Ombudsman for Children and Poor, where Mr. Forneron
states he intends to recognize paternity of Milagros.'? He states that, de-
spite his uncertainty over whether he fathered the child, if appropriate, he
wishes to take responsibility for the child.** Ms. Enriquez denies Mr. For-
neron fathered the child and claims that Mllagros is staying with an aunt
in the city of Baradero, Buenos Aires Province.!

July 4, 2000: Mr. Fornerdn requests that the Ombudsman summon Ms.
Enriquez because he has doubts about the information she disclosed re-
garding the child’s whereabouts.” He also expresses concern for the
child’s health and states that he wishes to protect and care for her."®

July 5, 2000: Ms. Enriquez appears before the Ombudsman and again
denies that Mr. Fornerdn fathered the child."” She states that, because of
her I|m|ted resources, she surrendered the child to a married couple eager
to adopt.'®

July 11, 2000: Mr. Forner6n travels to the Government Attorney s Office
in Rosario de Tala to establish Milagros’s whereabouts. 19
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The Assistant Government Attorney (“AGA”) requests that Rosario
de Tala’s examining magistrate adopt measures presuming that a “sup-
pression and attribution of civil status and of 1dent1ty,” under Title IV,
Chapter Il of the Criminal Code had been committed.”® The measures
include sending a letter to the Victoria Ombudsman for Children and the
Poor asking whether Ms. Enriquez initiated foster care procedures and, if
s0, requesting the identities of those to whom she delivered the child.?
The case is titled, “Government Attorney Requests Prior Measures — Sus-
pected Crime of Suppression of Legal Status. Case 537.7%

The investigating officer finds evidence suggesting that a “baby-
buying scenario may exist between Ms. Enriquez and the Zucchi-Bassi
married couple.” The evidence includes the fact that someone offered a
young, pregnant girl financial aid to surrender her child at birth.** Also,
she entered a private clinic in a different city free of cost.” There she met
the Zucchi-Bassi couple to whom she surrendered the child.?®

July 18, 2000: Mr. Fornerdn travels to the Registrar for Marital Status
and Personal Legal Capacity in Victoria and legally recognizes Milagros
as his daughter.”

July 28, 2000: The court grants some of the measures the AGA requested
onJuly 11, 2000 however, it notes that the alleged criminal offenses were
not committed.?®

August 1, 2000 The Zucchi-Bassi couple applies for legal guardianship
of Milagros.”® The Ombudsman for Children and the Poor encloses a
copy of her birth certificate and notes that it has come to hls attention that
Mr. Fornerén had recognized his paternity of Milagros.*® The case is ti-
tled “Case of Enriquez, Milagros — Legal Guardianship. Case 944 of
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August 2, 2000: Mr. Fornerdn is recorded as Milagros’s father on her
birth certificate.*” The same day, the AGA requests a preliminary inves-
tigation into the alleged commission of criminal offenses under Articles
138 and 139(2) of the Criminal Code.*

August 4, 2000: The examining magistrate orders the proceedings set
aside.* He concludes that, because Mr. Fornerén did not recognize Mil-
agros as his daughter at birth, regardless of the reasons, Ms. Enriquez did
not 3\éiolate his civil status as a father; as such, she is not criminally lia-
ble.

Auglélgt 10, 2000: The AGA appeals the examining magistrate’s deci-
sion.

September 12, 2000: The Gualaguey Criminal Court, Entre Rios Prov-
ince, overturns the examining magistrate’s decision and orders him to
continue the preliminary investigation.*’

October 18, 2000: Mr. Fornerdn presents a brief to the court and requests
that it remove Milagros from foster care and return her to him.* The par-
ties in the hearing agree to a DNA test to determine whether Mr. Fornerén
is Milagros’s biological father.*®

November 14, 2000: Mr. Fornerén undergoes the DNA test.*

December 11, 2000: The DNA test reveals a 99.9992% probability that
Mr. Fornerén fathered Milagros.*

January 31, 2001: After examining all of the evidence, the examining
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magistrate arrives at the same conclusion as before and once again orders
the proceedings set aside.*?

February 5, 2001: The AGA appeals the examining magistrate’s deci-
sion.* He emphasizes that Mr. Fornerén had recognized Milagros as his
daughter and that DNA testing confirmed his paternity.**

February 14, 2001: On the basis of the DNA test, Mr. Forneron reiterates
his request for the court to return Milagros to him.*®

April 25, 2001: Mr. Forneron’s mother offers her home as a possibilit}/
for the court to bear in mind when considering Milagros’s development. 0

April 26, 2001: The Gualaguey Criminal Court upholds the examining
magistrate’s decision to set the proceedings aside.*’ It notes that the re-
form of Law 24.410 was not intended to halt the activities of individuals
profiting or brokering the sale of children for “benevolent or humanitar-
ian ends.”*®

May 7, 2001: Mr. Forneron appears before the Court of First Instance in
the Civil and Commercial Court of Victoria (“Court of First Instance”)
and requests it suspend the Zucchi-Bassi couple’s legal guardianship over
Milagros.* He further requests the court immediately return the child to
him.

May 9, 2001: At the court’s request, a psychologist from the Department
for Protection of Minors gives her opinion on the matter.>* She states that,
because the foster family had cared for Milagros for nearly a year, remov-
ing her would prove psychologically harmful.’*> The Ombudsman for
Children and the Poor concurs.> Mr. Fornerén and Ms. Enriquez are both
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present for the proceeding.>* Ms. Enriquez confirms her support of the
Zucchi-Bassi couple; Mr. Forneron remains opposed. >

May 17, 2001: The Court of First Instance rejects Mr. Forneron’s request
for his daughter’s return and grants legal guardianship to the Zucchi-
Bassi couple for one year.>® The court notes, however, that it could insti-
tute V|5|t|n7g arrangements so Mr. Fornerén could maintain contact with
Milagros.”

The judge bases his decision on the belief that Mr. Fornerén and Ms
Enriquez did not intend to form a family when they conceived Milagros.™
He further notes that he took account of Ms. Enriquez’s strong opposition
to the court delivering Milagros to her father.”® The judge adds that he did
not believe that Mr. Fornerén was unaware of the pregnancy, and that he
waited excessively long to safeguard his link to the child.?® Lastly, he
cites the psychologist’s opinion that removmg Milagros from her foster
family would cause psychological harm.®

May 18, 2001: Mr. Forneron appeals the court’s decision to the Second
Court of Appeals of Paran4 for Entre Rios (“Second Court of Appeals”). 62

November 15 2001: Mr. Forneron petitions for the court to establish vis-
iting rights.”® The case is titled “Fornerén Leonardo Anibal Javier — Vis-
iting Rights Case No. 3768.7%

April 23, 2002: The Second Court of Appeals orders: (1) a socio-envi-
ronmental profile on Mr. Forneron, (2) that it receive all background in-
formation on the matter that the Office of the Ombudsman possesses, (3)
that experts interview the foster famlly and (4) that the court interview
the foster family and Ombudsman.®

August 14, 2002: An interdisciplinary team from the Court for Enforce-
ment of Sentences and Security Measures interviews the Zucchi-Bassi
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couple.®®

August 15 2002: The same team interviews Mr. Forneron and Ms.
Enriquez.”’

February 14, 2003: The Second Court of Appeals holds a hearing with
the two parties present.®® Both agree, with the assistance of the interdis-
ciplinary team, to start a process of rapprochement and dialogue.®® The
court then suspends the hearing for forty-five days.”

April 1, 2003: The interdisciplinary team advises that Milagros’s return
to her father should use the assistance of professmnals and occur through
gradual exposure under judicial supervision.”

June 10, 2003: In a two-to-one vote, the Second Court of Appeals vacates
the ruling of the Court of First Instance and orders that Milagros return to
her father.”

June 27, 2003: The Zucchi-Bassi couple appeals the ruling of the Second
Court of Appeals to the Superior Court of Justice of Entre Rios (“Superior
Court of Justice™).”®

November 20, 2003: The Superior Court of Justice overturns the ruling
of the Second Court of Appeals and re-affirms the ruling of the Court of
First Instance.™

July 6, 2004: The Zucchi-Bassi couple requests to adopt Milagros.” The
case is titled “Fornerén Milagros — Full Adoption. Case No. 4707.”

October 14, 2004: A petition is filed on behalf of Mr. Fornerdn with the
Inter-American Commission (“the Commission™).””
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May 19, 2005: Mr. Forneron requests joinder of the visiting rights, legal
guardianship, and adoption Cases to avoid duplicating evidence and
“dragging out” the proceedings.”

June 14, 2005: The court denies Mr. Forneron’s request for joinder be-
cause a judgment had been issued in the guardianship case and the visit-
ing rights case was occurring through a different procedural channel.”

October 21, 2005: A court observer and psychologist observe as Mr. For-
nerén meets his daughter, who is now 5 and 1/2 8years old, for the first
time in the lobby of a hotel for forty-five minutes.

October 26, 2005: Ms. Enriquez files a complaint alleging that an attor-
ney representlng Mr. Fornerén in his petition to the Commission harassed
her.®! She alleges the attorney attempted to compel her opposition to the
Bassi-Zucchi couple’s adoption of Milagros.® The court concludes no
criminal conduct occurred and sets the case aside.®® The case is titled
“Case of Enriquez, Diana — Her Complamt to the Examining Magistrate’s
Court of the City of Victoria. »8

December 23, 2005: The Court of Flrst Instance grants the Zucchi-Bassi
couple’s request to adopt Milagros.* The Court notes the Superior Court
of Justice already ruled that Mllagros should remain with the foster par-
ents who intended to adopt her.®® The court also notes the Superior
Court’s comments that contact should gradually occur between Mr. For-
nerén and his daughter.®’

May 8, 2009: Mr. Fornerén applles for precautionary measures, which
include his daughter’s return to him.® The case is titled “Fornerdn Anibal
Leonardo, Precautionary Measures. Case No. 33.707.” 8
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May 27, 2009: A judiciary interdisciplinary team member indicates to the
court that Mr. Forneron possesses the appropriate state of mind for visit-
ation with the purpose of returning Milagros to her foster family.*

June 17, 2010: After numerous requests from 2003-2009, the court de-
nies Mr. Forneron’s request for visitation rights.91

June 23, 2010: Mr. Fornerén appeals the court’s decision to the First
Court of the Second Chamber of the Judiciary of Entre Rios (“First Court
of the Second Chamber”).”*

November 9, 2010: The First Court of the Second Chamber rejects Mr.
Fornerén’s appeal.93

December 2, 2010: Mr. Forneron files an appeal of non-applicability of
the law.*

February 28, 2011: The First Court of the Second Chamber refers the
case to the Civil and Commercial Chamber of the Superior Court of Jus-
tice (“Civil and Commercial Chamber”).%

May 4, 2011: Before the Civil and Commercial Chamber, Mr. Forneron
and the Zucchi-Bassi couple agree to progressively establish a visiting
regime of Milagros, who now is 11 years old.”® Mr. Fornerén also agrees
to file no additional criminal or civil complaints, halt any publicity re-
garding the case, sign a confidentiality agreement, and desist from his
remedy of non-applicability of the law.”’
B. Other Relevant Facts
[None]
I1. PROCEDURAL HISTORY

A. Before the Commission
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October 14, 2004: An attorney for the Center for Social and Political
Studies for Human Development (Centro de Estudios Sociales y Politicos
para el Desarrollo Humano) files a petition with the Commission on be-
half of Mr. Fornerén.”®

October 26, 2006: The Commission adopts Report on Admissibility No.
117/06.%

November 13, 2006: The petitioners request precautionary measures to
prevent Milagros from leaving the country.'®

January 30, 2008: The Commission advises the petitioners that no
grounds exist to invoke the precautionary measures mechanism.*™*

July 13, 2010: The Commission adopts Report on Merits No. 83/10.'%
The Commission concludes that the State violated Mr. Fornerdn and Mil-
agros’s rights to a fair trial, their right to judicial protection, and protec-
tion of the family.'® In particular, the Commission finds the unjustifiably
lengthy proceedings particularly relevant because the State used this
length of time as grounds to disregard Mr. Fornerén’s rights.’® It further
concludes the State violated Articles 2 (Obligation to Give Domestic Le-
gal Effect to Rights), 8(1) (Right to a Hearing Within a Reasonable Time
by a Competent and Independent Tribunal), 17 (Rights of the Family),
and 25(1) (Right of Recourse Before a Competent Court) of the American
Convention in relation to Articles 1(1) (Obligation of Non-Discrimina-
tion) and 19 (Rights of the Child).'® The Commission recommends that
the State: (1) provide reparations to Mr. Fornerén and his daughter, (2)
create conditions for Mr. Fornerdn to establish a relationship with his
daughter, (3) punish the public servants responsible for violating the
rights of Mr. Fornerén and his daughter, (4) train judicial and other public
officials on children’s rights, and (5) adopt measures to prevent and pun-
ish the selling of children.*®

98. Id.71.
99. Fornerdn and daughter v. Argentina, Report on Merits, { 5.
100. Id.y8.
101. 1Id. T 10.
102. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 1.
103. Forner6n and daughter v. Argentina, Report on Merits, § 135.
104. Fornerdn and daughter v. Argentina, Merits, Reparations, and Costs, 1 2.
105. Id.
106. Forner6n and daughter v. Argentina, Report on Merits, 1 136(1)—(5).
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B. Before the Court

November 29, 2010: The Commission submits the case to the Court after
the State fails to adopt its recommendations."®’

1. Violations Alleged by Commission™®

Acrticle 2 (Obligation to Give Domestic Legal Effect to Rights)
Article 8(1) (Right to Have a Hearing Within Reasonable Time by a Com-
petent and Independent Tribunal)
Article 17 (Rights of the Family)
Article 19 (Rights of the Child)
Article 25(1) (Right to Recourse Before a Competent Court)
all in relation to:
Acrticle 1(1) (Obligation of Non-Discrimination) of the American Con-
vention.

2. Violations Alleged by Representatives of the Victims'%
Same Violations Alleged by Commission, plus:
Acrticle 24 (Right to Equal Protection)

May 31, 2011: The Court declares Mr. Forneron’s request to use the
Court’s Victims Legal Assistance Fund admissible."*

Date Unknown: The Court receives amicus curiae briefs from: (1) Uni-
versity of Buenos Aires Law School (Universidad de Buenos Aires), (2)
the Legislator of Buenos Aires, (3) The Provincial Commission for
Memory’s Committee Against Torture (Comisén Provincial por la Me-
moria), (4) the Adopt Foundation (Adoptar), and coordinators of Univer-
sity of Buenos Aires Law School (Universidad de Buenos Aires) Master’s
Program in Family, Children, and Adolescent Law.'*!

107. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 1.

108. Forner6n and daughter v. Argentina, Report on Merits, § 135.

109. Forner6n and daughter v. Argentina, Admissibility Report, 5. Ms. Susana Ana Maria
Terenzi and Ms. Margarita R. Nicoliche served as representatives for Mr. Forner6n. Fornerén and
daughter v. Argentina, Merits, Reparations, and Costs, n.5.

110. Fornerdn and daughter v. Argentina, Monitoring Compliance with Judgment, Order of
the Court, Inter-Am. Ct. H.R. “Decides,” § 1 (May 31, 2011).

111. Fornerén and daughter v. Argentina, Merits, Reparations, and Costs, { 8.
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I11. MERITS

A. Composition of the Court'*?

Diego Garcia-Sayan, President
Manuel E. Ventura Robles, Judge
Margarette May Macaulay, Judge
Rhadys Abreu Blondet, Judge
Alberto Pérez Pérez, Judge
Eduardo Vio Grossi, Judge

Pablo Saavedra Alessandri, Secretary
Emilia Segares Rodriguez, Deputy Secretary

B. Decision on the Merits

April 27, 2012: The Court issues its Judgment on Preliminary Merits,
Reparations, and Costs.™

The Court found unanimously that the State violated:

Article 8(1) (Right to Have a Hearing Within Reasonable Time by
a Competent and Independent Tribunal), in relation to Articles 17(1) and
1(1) of the Convention, to the detriment of Mr. Forneron and Milagros
Forneron, and in relation to Article 19, to the detriment of Milagros For-
nerén,™* because:

The State failed to act with due diligence in guardianship proceedings for
Milagros, and the periods for both the guardianship and visiting proceed-
ings exceeded reasonable time.**

The Court examined whether the State exceeded reasonable periods for
the guardianship proceedings by analyzing: (1) the complexity of the
guardianship and visiting matter, (2) Mr. Forneron’s procedural activi-

112. Judge Leonardo A. Franco, an Argentine national, recused himself from the case in ac-
cordance with Article 19(1) of the Court’s Rules of Procedure. Fornerén and daughter v. Argen-
tina, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 242, 1 (Apr. 27,
2012). 1d. n*.

113. See Fornerdén and daughter v. Argentina, Merits, Reparations, and Costs, Judgment, In-
ter-Am. Ct. H.R. (ser. C) No. 242 (Apr. 27, 2012).

114, 1d. §77.

115. Id. §1 77, 106.
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ties, (3) the judicial authorities’ conduct, and (4) the effect of the pro-
ceeding on Mr. Forneron’s legal situation. 116

The Court determined the proceedings for guardianship over Milagros
and for Mr. Forneron’s vzsztmg regime required speczal care, but were
not particularly complex.*” Regarding Mr. Fornerén’s procedural activ-
ity, the Court found that he had actively partmpated in the proceedings
and made every effort to conclude them.™*® Concerning the judicial au-
thorities’ conduct, the Court found that they had acted throughout both
cases with unacceptable delay and failed to con5|der the effects of time
on Mr. Fornerén and his daughter’s rights.™ Regarding the effect the
proceeding had on Mr. Forneron'’s legal situation, the Court concluded
that they had significantly and irreversibly damaged the rights of Mr.
Fornerén and his daughter. 2

Next, the Court examined whether the State’s judicial authorities acted
with due diligence in the guardianship proceedings by analyzing their:

(1) failure to observe legal requirements, (2) omission of ewdence (3)
stereotyping, and (4) judgment based on delays in the proceedings.*

The Court concluded that the State failed to observe its own legal re-
quirements because Ms. Enriquez’s relinquishment of her daughter did
not comply with, among other provisions, Article 318 of the Argentine
Civil Code, which was in force at the time and prohibited surrenderlng a
child through public instruments or administrative procedures.*?

The Court concluded that the State omitted evidence because it granted
guardianship of Milagros Forneron to the Zucchi-Bassi couple without
applying the necessary probative measures.’® The Court noted, as an
example, that the Ombudsman for Children and the Poor of Victoria had
verified that evidence was omitted, and that the omission required recti-
fication.'® Accordingly, he proposed that the Juvenile Court’s technical
team interview Mr. Fornerdn for the purposes of conducting a study on
him.'® The Court cited the absence of such a study as an example of

116. 1d. 167.

117. 1d.

118. Id. 1 68.

119. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, { 70.
120. 1d.176.

121. 1d. §78.

122. 1d. §79.

123. 1d. 190.

124. 1d. 1 89.

125. Forner6n and daughter v. Argentina, Merits, Reparations and Costs, 1 89.
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omitted evidence.'?°

The Court further concluded that the State’s preconceived notions about
gender roles led the State to base its decision on stereotypes.**’ It noted,
as an example, the judge of the Court of First Instance’s reasoning for
his judgment on the guardianship matter.'?® In his opinion, the judge re-
marked that granting guardianship of Milagros to her father would prej-
udicially affect her mental and physical health, because Mr. Forneron
was unmarried and Milagros would have no mother.**® The Court con-
cluded that the Judge based his remark on a preconceived notion that a
father lacked capacity to care for his child without a wife."®® It further
concluded that no legitimate evidence supported this notion, yet it consti-
tutedle'Te legal grounds for depriving Mr. Forneron of his rights as a fa-
ther.

Lastly, the Court concluded that the State also based its decision against
Mr. Fornerdn on the delayed proceedings because of additional remarks
judges made in their reasoning for the judgment.*? It noted that two
judges of the Superior Court of Justice, the Court that upheld the ruling
of the Court of First Instance, remarked on the effect of the delayed pro-
ceedings on the court’s decision.**® In particular, one judge noted that,
had the final ruling occurred earlier, the Court would have likely held
differently.”**Thus, the State violated Article 8(1) (Right to Have a Hear-
ing Within Reasonable Time by a Competent and Independent Tribunal)
of the Convention.**®

Avrticle 25(1) (Right of Recourse Before a Competent Court), in relation
to Articles 17(1), 8(1), and 1(1) of the Convention, to the detriment of
Mr. Fornerdn and Milagros Fornerén, and in relation to Article 19 to the
detriment of Milagros Fornerdn,**® because:

The judicial remedies Mr. Forneron sought filed failed to appropriately

126. Id.

127. 1d. 194.

128. Id. 791.

129. Id. 795.

130. Id. 1 96.

131. Fornerdn and daughter v. Argentina, Merits, Reparations, and Costs, 11 96-98.
132. Id. §104.

133. Id. 11 102-03.

134. Id. 1 103.

135. Id. 1 106.

136. Id. “Operative Paragraphs” { 2.
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and effectively protect Milagros’s rights as a child, and her and Mr. For-
nerén’s rights to protection of the family.”*’ The Court noted that Article
25(1) (Right of Recourse Before a Competent Court) requires states to
provide effective judicial remedies to individuals within their jurisdiction
for violations against their fundamental rights."*® The Court determined
the length of time the State took to deliver its judgments on the guardian-
ship and visiting regime cases was unreasonably long.**® Because of its
unreasonable delay in delivering the judgments, the State failed to pro-
vide Mr. Fornerén with an effective judicial remedy."*°

Article 17(1) (Family’s Right to Be Protected), in relation to Articles
1(1), 8(1), and 25(1) of the Convention, to the detriment of Mr. Forneron
and Milagros Fornerdn, in relation to Article 19 to the detriment of Mil-
agros Fornerén,'** because:

The State, by separating Mr. Fornerdn and his daughter in a manner
noncompliant with the requirements necessary for such a separation, vi-
olated their rights to Protection of the family recognized in Article 17
(Rights of the Family).*** The Court noted family separation as one of the
most severe examples of State interference with personal rights."* It fur-
ther noted that for a state to restrict a right guaranteed in the American
Convention, the restriction must meet several requirements.*** The most
important requirement is the restriction’s legitimate legal basis.**®

The Court concluded that the State unlawfully granted the Zucchi-Bassi
couple legal guardianship over Milagros Fornerdn because it lacked,
among other things, the consent of her father.'*® Rather, the judge
granted legal guardianship to the couple despite Mr. Forneron'’s re-
peated and explicit requests to take responsibility for his daughter.*’
Further, the State failed to take measures in the later adoption proceed-
ings to establish a relationship between Mr. Forneron and his daugh-
ter."*® Lastly, because Milagros’s childhood occurred without contact

137. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, “Operative Para-
graphs”, 1 2.

138. Id. §107.

139. Id. 1 1009.

140. See id. 7 110.

141. 1d. §124.

142. 1d. §121.

143. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 116.

144. 1d. §117.

145. 1d.

146. 1d. f118.

147. 1d. §121.
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with or ties to her biological family, the State violated her right to pre-
serve her identity.**® Therefore, the State violated Article 17(1) (Family’s
Right to Be Protected) of the Convention.**®

Article 2 (Domestic Legal Effects), in relation to Articles 19, 8(1),
25(1), and 1(1) of the Convention, to the detriment of Mr. Fornerdn and
Milagros Fornerén,™" because:

The State, by failing to criminalize Ms. Enriquez’s alleged act —the “sell-
ing” of a child— did not comply with its obligations to adopt measures
that prevent the sale of children in “any form.”*** The Court noted that
adopting state law to the parameters of the Convention entail both: (1)
eliminating practices and norms that violate guarantees encompassed in
the Convention, and (2) enacting laws and practices that lead to effective
observance.™ It noted that enacting laws and practices sometimes re-
quires states to criminalize certain acts.”* In the instant case, an investi-
gation revealed that Ms. Enriquez may have surrendered Milagros in ex-
change for money; however, authorities twice dismissed the case because
such an exchange was not criminal.**> Consequently, the State failed to
investigate Ms. Enriquez’s alleged “sale” of Milagros, an act that the
Convention prohibits.™®

C. Dissenting and Concurring Opinions
[None]
IV. REPARATIONS
The Court ruled unanimously that the State had the following obligations:

A. Specific Performance (Measures of Satisfaction and Non-Repetition
Guarantee)

1. Restore Ties Between Mr. Fornerdn and Milagros

149. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, { 123.

150. Id. §124.

151. Id. §144.

152. 1d. 1 144.

153. Id. §131.

154. 1d.

155. Forner6n and daughter v. Argentina, Merits, Reparations and Costs, 1 132.

156. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, { 144; see Forner6n
v. Argentina, Merits, Reparations, and Costs, { 160.
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Fornerdn

The State must immediately initiate a process for establishing a
bond between Mr. Fornerén and Milagros Fornerén.'®” This should be
done through periodic meetings, and the State should design the process
so Mr. Fornerdn and his daughter can develop and exercise their family
rights in the future.'®® Finally, the process should: (1) involve at least one
expert; (2) provide therapeutic support; (3) provide material support that
experts deem necessary; (4) have the state adopt judicial, legal, and ad-
ministrative measures; (4) consider the opinion of Milagros Fornerén; (5)
involve Mr. Forneron in his daughter’s life; and (6) require the State sub-
mit progress reports on compliance.™

Regarding the expert appointment, the State must either appoint a
professional or a team of professionals with expertise in the bonding pro-
cess.”™ If the State appoints a team, it should select an individual to lead
the team and immediately develop a process for establishing a bond be-
tween Mr. Fornerén and his daughter.'®* Additionally, the State must in-
form the team of the Court’s judgment and ensure its awareness of all
relevant circumstance regarding Mr. Fornerén and his daughter.™®® Fi-
nally, the State must ensure the team’s impartiality and aptness.163

Concerning therapeutic support, the State must provide it to Mr.
Fornerén and his daughter so long as they desire.*® The State should re-
quire the two receive support immediately prior and subsequent to meet-
ing each other, and if they request, while they meet.'®

On the provision of material resources and conditions, the State
must guarantee the resources and conditions that experts deem necessary
for Mr. Fornerén and his daughter to bond.*® The State must further fa-
cilitate the meetings, travel expenses, lodging, and time off work for Mr.
Fornerén, and when necessary, Milagros Fornerén.*®’

Concerning the adoption of judicial, legal, and administrative
measures, the State must modify each to ensure none obstruct the bonding
process between Mr. Fornerdn and his daughter.'®® In particular, the State

157. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 160.
158. Id.

159. Id. 7 161.

160. Id.

161. Id.

162. Id.

163. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs,  161.
164. Id. { 162.
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166. Id, 1 163.
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must ensure the Zucchi-Bassi couple collaborates with bonding.**

Regarding the opinion and wishes of Milagros Forneron, the State
must ensure the appointed experts on bonding inform Milagros Forneron
of her rights and, based on her level of development, take her wishes and
opinions into account.'™

On Mr. Forneréon’s involvement in his daughter’s life, the State
should provide him the appropriate means for involving himself in his
daughter’s life.’”* Additionally, he should periodically receive infor-
mation about her life.!’?

2. Investigate and Sanction Officials

Within a reasonable period subsequent to notification of the Court’s
judgment, the State must verify to the Court whether the intervention of
public officials during the domestic proceedings conformed to State
laws.'™ If appropriate, the State must also forward detailed information
and supporting documents of its investigation.'”

3. Reform State Law

The State must criminalize the “sale” of children.*” Specifically, it
must outlaw the exchange of children for any means of compensation and
for any purpose.’”® The State must ensure “selling” children constitutes a
criminal offense in accordance with international standards and binds
each of the State’s powers and organs."”’

4. Train Public Officials

Within a reasonable period, the State must implement a compulsory
course or program for its judicial agents.”® It must educate the agents on
international human rights standards.*”® In particular, it must teach them
about non-discrimination and a child’s rights and best interests."®

169. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 164.
170. Id. 7 165.

171. 1d. Y 166

172. Id.

173. 1d. 172
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5. Publish the Judgment

The State must publish the Court’s official summary of the f’udg-
ment in the State’s official gazette and that of Entre Rios Province.™

6. Submit a Report

The State must submit a report to the Court on steps taken to comply
with the judgment.'®?
B. Compensation

The Court awarded the following amounts:
1. Pecuniary Damages

The Court awarded Mr. Fornerédn the sum of $50,000 for pecuniary
damages.’® It awarded $45,000 as compensation for the business he
owned and had to close as a result of the case.'®* It awarded $5,000 for
the psychological treatment he received as a result of the case.™®

2. Non-Pecuniary Damages

As compensation for moral damages suffered, the Court ruled that
the State owes $60,000 to Mr. Fornerén and $40,000 to Milagros For-
nerén for non-pecuniary damages.'*

3. Costs and Expenses

The Court awarded $40,000 for the reimbursement of legal ex-
penses.’®’ It awarded $10,000 to Mr. Fornerén and $15,000 to the attor-
ney who assisted him in the domestic case, Mr. Baridén.®® It also
awarded $15,000 to Mr. Fornerén’s representatives before the
Court."®Lastly, the Court order the State to reimburse the Victim’s Legal

181. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, 1 183.
182. Id. “Operative Paragraphs” q 8.

183. Id. 11 191-192.

184. 1d.f191.
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188. Id. 11 204-05.
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Assistance Fund $9,046.35."°
4. Total Compensation (including Costs and Expenses ordered):
$199,046.35
C. Deadlines

Within three months of the Court’s judgment, the State must submit
a report to the Court on the details and progress of the bonding pro-
gress.'*! For the two years foIIowmg the initial report, the State must sub-
mit a report every four months.'*? Afterward, the Court will determine
how often the State must submit additional reports.*®

Within six months of the Court’s ruling, the State must publish the
Court’s official summary of the judgment in the State s official gazette
and in the official gazette of Entre Rios Province.™

Within one year of receiving the Court’s judgment, the State must
compensate Mr. Baridon, Mr. Forneron, hIS daughter, and those who rep-
resented Mr. Fornerén before the Court.”

Within a reasonable period after notification of the Court’s judg-
ment, the State must confirm with the Court whether the intervention of
publlc off|C|aIs during the domestic proceedings conformed to State
laws.™® If appropriate, the State must also forward detailed information
and supporting documents of its investigation.™

Within a year, the State must submit a report to the Court on the
measures it took to comply with the Court’s judgment.™

V. INTERPRETATION AND REVISION OF JUDGMENT
[NoNE]
V1. COMPLIANCE AND FoLLow-UpP

Date Unknown: A visiting regime was established between Mr. Fornerén
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191. Id. §167.
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193. Forner6n and daughter v. Argentina, Merits, Reparations, and Costs, { 167.
194. Id. 1 183.
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and his daughter. Milagros Forneron visited her father in Buenos Aires
every week for “a few hours.”*%

August 22, 2013: The Court concluded that the State failed to compl(}/
with its obligation to reimburse the Court’s Victims® Assistance Fund.’®
It ordered the State to reimburse the fund and, within thirty days, explain
the measures it took to comply with its obligation.?™

May 22, 2014: By Official Decree 751/2014, the State paid Mr. Forneron
$199,046 and reimbursed the Court’s Victims Legal Assistance Fund
$9,046.35.°%” President Cristina Ferndndez signed the decree and the
State’s official gazette published it.”” The Decree summarized the
Court’s judgment and noted it as the reason for the compensation and the
fund’s reimbursement.”®*

July 2016: The State’s Supreme Court overturned the decision to set
aside the investigation into the question as to whether Milagros’s adop-
tion constituted a criminal offense; it was reopened.”®
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